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HAYKOBA PAJIA BICHUKA

Ounexcannp Ilerpummun — TOKTOp MOPUANYHUX Hayk, mpodecop, akamemik HAIIpH
VYkpainu (ronoBa HaykoBoi paan) (HamionansHa akamemis IpaBOBUX HAyK YKpaiHu, YKpaiHa);

IOpiii bapadam — moxTOp IOPHAMYHMX HayK, mpodecop, wieH-kopecnonaenT HAIIpH
VYxpainu (Harionansauii 1opuIuaHAi YHIBepcHUTET iMeHi SpocnaBa Myaporo, Ykpaina);

KOpiii bayain — poktop ropuanmuHuxX Hayk, mpodecop, akagemik HAIIpH VYxkpainu
(HamionansHuit TopuaudHA YHIBepcHUTET iMeHi SpocmaBa Myaporo, Ykpaina);

BsiuecsiaB bopucoB — MOKTOp IOpHINYHAX HAyK, rpodecop, akagemik HAIIpH Ykpainu
(HayxoBo-mocmigHuii 1HCTUTYT BUBYEHHS MNpoOJeM 3JI0YMHHOCTI iMeHi akagemika B. B.
Crammumca HanionansHoT akanemii mpaBoBuX HayK YKpainu, YkpaiHa);

BanenTtuna BopucoBa — xaHIuaaT IOPUIMYHUX HAYK, Mpodecop, WICH-KOPECTOHACHT
HAIIpH Vkpaian (HamionaneHuit topuaumynuii yHiBepcuteT iMmeHi SpocnmaBa Mymporo,
VYkpaina);

Bosogumup Tapamyk — OOKTOp IOPUAMYHHUX HAyK, Npodecop, WICH-KOPECHOHACHT
HAIIpH Vxpainn (HamiomameHuil topuanmyHuii yHiBepcuTeT imeni SpocmaBa Mymporo,
VYkpaina);

Bosoaumup I'onina — 1oxTOp I0pUINYHHUX HayK, mpodecop, dneH-kopecnonaenT HAIIpH
VYxpaian (Hamionansauii FopuindHui yHiBepcUTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Bosogumup I'onuyapeHko — TOKTOp IOpUAMYHHMX HayK, mpodecop, akagemik HAIIpH
VYxpaian (HamionansHuii FopuAndHui yHiBepcUTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Bosoaumup KypaBeiab — [OKTOp IOpUAMYHHX Hayk, mpodecop, akxaaemik HAIIpH
VYxpainu (HamionansHa akajiemisi npaBoBUX HayK YKpaiHu, YKpaiHa);

Oxcana Kanuina — J0KTOp 10puAMYHHUX Hayk, npodecop, wieH-kopecnonaenT HAIIpH
VYxkpai- a1 (HamionaneHuii topuguuHuii yHiBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Bsiuecnas KomapoB — kanmuaaT OpHIUYHUX Hayk, mpodecop, akagemik HAIIpH
VYxpainu (Hanionansauii ropuandHuii yHiBepcuTeT iMeHi Spocnasa Myaporo, Ykpaina);

Ounexcanap Kpymuan — 10KTOp IOpHINYHUX HayK, podecop, akagemik HAIIpH Ykpainu
(HaykoBo-mociiiHAN 1HCTUTYT MPHUBATHOTO TpaBa 1 MiNPUEMHUITBA iMeHi akagemika D. I
Bypuaka HarionanbpHOT akajieMii mpaBoBUX HayK YKpaiHu, YKpaina);

Mmukona KydepsiBeHKO — [OKTOp HOPHUIUYHUX Hayk, mnpodecop, akamemik HAIIpH
VYxpainu (HarionansHuii ropuandanii yHiBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Bacuas Jlemak — JOKTOp IOPHIMYHHX HaykK, mpodecop, uineH-kopecrnoHneHT HAIIpH
Vxpaiau (Koncrurymiitauit Cyn Ykpainu, Ykpaina);

Cepriii MakcuMoOB — TOKTOp IOPUIMYHUX HAYK, npodecop, wieH-kopecnonaeHT HAIIpH
VYxpainu (HarionansHuii opuandanii yHiBepcuTeT iMeHi SpocnaBa Myjporo, Ykpaina);

Onena Opawk — JOKTOp IOPHAMYHUX Hayk, npodecop, akagemik HAIIpH VYkpainu
(HaykoBo-70CiTHUI IHCTUTYT IHTEIEKTyaJIbHOI BilacHOCTI HalioHaabHOI akajeMii mpaBoOBUX
HayK Ykpainu, YKpaiHa);

Muxkosa IManoB — moKkTOp IOpHIMYHHX Hayk, npodecop, akagemik HAIIpH Vkpainu
(HauionanbHuil topuauaHuii yHiBepeuteT iMeni SpocnaBa Myaporo, Ykpaina);

Bosogumup Iluiaumuyk — JOKTOp IOPHAMYHHUX HaykK, Ipodecop, WieH-KOPECHOHACHT
HAIIpH VYxkpainu (HaykoBo-gocmigauii iHCTUTYT iHpopMaTHKH 1 mpaBa HamionanbsHol akagemii
MIPaBOBUX HAayK YKpaiHW, YKpaiHa);

Cepriii [Ipuiunko — AOKTOp IOpUAMYHHUX Hayk, npodecop, akagemik HAIIpH VYkpainu
(HartionabHAM IOpUIUIHIHA YHIBEpCUTET iMeHi SpocmaBa Mynporo, Ykpaina);




Ilerpo PaGiHoBHY — IOKTOp MOpUAMYHHX Hayk, mpodecop, akamemik HAIIpH VYkpainu
(JIpBiBCHKMIT HAllIOHATTFHUM YHIBepcUTET iMeHi IBana @panka, Ykpaina);

B’sauyeciaB Pym’siHmeB — JOKTOp IOPHWAMYHUX HAyK, Tpodecop, UIeH-KOPECTIOHIACHT
HAIIpH Vxpaian (HamionanpHmii ropuaudHuil yHiBepcuTeT imeni SfpocmaBa Mygporo,
VYkpaina);

Ouaexcanap CBATOUBKHMIT — JOKTOp IOPUAMYHUX HayK, mpodecop, axamemik HAIIpH
VYxpaiau (BugaBuunrso «IlpaBo Ykpainu», Ykpaina);

Amnarouiii CeliBaHOB — JOKTOp IOpUAMYHUX Hayk, mpodecop, akanemik HAIIpH Ykpainu
(HauionansHuit lopuauuHuii yHiBepcuTeT iMeHi SpocnaBa Mynporo, Ykpaina);

Inna Cnacudo-®areeBa — JOKTOp IOPUAMYHHMX HAYK, Npodecop, WICH-KOPECIOHIEHT
HAIIpH VYxpainu (HamionansHuii 1opuguuHuid yHiBepcuTeT iMeHi SlpocnaBa Myaporo, Ykpaina);

Bosogumup Tuxuii — A0KTOp IOpUIMYHUX HayK, mpodecop, akagemik HAIIpH Ykpaian
(HamionanbHa akajeMis TpaBOBUX HayK YKpaiHu, YKpaiHa);

IOpiii lemmy4yenko — TOKTOp IOpUAMYHHUX HayK, npodecop, akagemik HAH Ykpainu ta
HAIIpH VYxpainu (Iactutyt nepxasu i mpaBa imeHi B. M. Kopenpkoro HarionanpHoi akagemii
HayK YKpaiHu, YKpaiHa);

Bagepiii Illenmitbko — noKTOp FOpUAMYHUX Hayk, mpodecop, akagemik HAIIpH Yxpainm
(HauionanbHuii ropuauaHui yHiBepcuteT iMeHi SIpocnaBa Mynporo, YkpaiHa);

Oabra Iluao — MOKTOp IOPUAMYHUX HayK, mpodecop, uieH-kopecrmoHmeHT HAIIpH
VYxpaian (Hamionansauii FopuinyHui yHiBepcuTeT iMeHi SIpocnaBa Myaporo, Ykpaina);

Muxaiiso Hlyabra — moxTop 0OpUANYHUX HAyK, mpodecop, wieH-kopecmonaeHT HAIIpH
VYxpainu (HamionansHuii topuandHuil yHiBepcUTeT iMeHi SpocnaBa Myaporo, Ykpaina)

PEJAKIIMHA KOJIET TS

Bacuaw Tauiii — nokTop ropuandHuX Hayk, npodecop, akagemik HAH Ykpainn Ta HATIpH
VYkpainu (ronoBa pepakuiiHoi koierii) (HarioHanpHui IOpHAMYHMI YHIBEPCHUTET IMEHI
Spocnasa Myaporo, Ykpaina);

Teodinb Acciaep — npodecop (Yriepcuter CtpacOypra, @panuis);

®duasiyc Anroniii Baiiac — npodecop (byxapectcbkuii YHiBepcutet, PymyHis);

IOpren BbazenoB — npodecop ([HCTUTYT 1HO3EMHOI0 Ta MIXKHAPOJHOTO MIPUBATHOTO MpaBa
imeni Makca [Tnanka, Himeuuuna);

Binsam Egior Bataep — npodecop (Lllkona mpasa, YHiBepcuter mrary [leHcuibBaHis,
CIIA);

Cepn:xno bueuny — 10KTop I0pHIANYHUX HAYK, Tipodecop (PaxkynpTeT rnpaBa, MoaaaBChKUil
Jep KaBHUH yHIBepcHTET, MoJIJI0Ba);

IOpiii Butak — nokrop ropuaMYHHX Hayk, npodecop, akamemik HAIIpH VYkpaian
(Hauionanbuuii ropuuaHuil yHiBepeuteT iMeHi SIpocinaBa Mynporo, Ykpaina);

CranicnaB Byka — npodecop (Bantiiicbka MixkHapoiHa akajemist, JIaTBist);

€pmexk BypibaeB — jgoxtop ropuamuHux Hayk, npodecop (Kazaxcpkuil HamioHadbHUN
nejaro- riuHui yHiBepcutet imeni Abas, PecryOuika Kazaxcran)

Yaga Bapra — npodecop (IHCTUTYT mpaBOBHX OCII/DKEHb, YTOpPChbKa akajeMis Hayk,
VYropumHa);

AHaroJiii eTbMaH — MOKTOp OpUAMYHHMX Hayk, rnpodecop, akagemik HAIIpH Ykpainu
(HauionanbHuit 1opuauuHuii yHiBepceuTeT iMeHi SpocnaBa Mynporo, Ykpaina);

€Bren etbMaH — IOKTOp IOPUOMYHHUX HayK, mpodecop, uieH-kopecnoHneHt HAIIpH
(HamionanbHa akajgemis mpaBOBHX HayK YKpaiHH, YKpaiHa)




Auapiii I'puHsik — TOKTOp IOPHAWYHUX HAyK, mpodecop, wieH-KopecmonaeHT HAIIpH
VYkpainu (HaykoBo-gocmiHuil iHCTUTYT MPUBATHOTO TpaBa i MiANPUEMHHUITBA IMEHI aKa/eMika
@. I'. bypuaka HarioHansHOT akaeMii IpaBOBUX HayK YKpaiHu, YKpaiHa);

Koctautun I'ycapoB — 1okTOp I0pUANYHHUX HAYK, mpodecop, wieH-kopecnonaenT HAIIpH
VYxpainu (Hamionansauii ropuandHuii yHiBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Haranis I'yropoBa — mokxtop ropuawmdHux Hayk, mnpodecop (IlonraBchknii ropuaudHuit
iHCTH- TYT HallloHabHOTO FOPUIUYHOTO YHIBEpCUTETY iMeHi SpociaBa Mynporo, Ykpaina);

Tomac JaBy.iic — npodecop (BinbHIoChKHI qepkaBHUI yHIBepcHuTeT, JInTBa);
Tomac Kuapo — mpodecop (BapmraBeekuii yHiBepeuTeT, [lonbima);

Mukona IHImIMH — JTOKTOp IOPUIMYHHMX HaykK, mpodecop, akamemik HAIIpH VYkpainu
(KuiBchkuii HarioHanpHAN yHIBepcuTeT iMeHi Tapaca llleBuenka, Ykpaina);

®apxan KaparycoB — J0KTOp IOpHINYHHUX HayK, npodecop (IHCTUTYT mpUBATHOTO MpaBa
Kacmiiickkoro yHiBepcutety, PecniyOiika Kazaxcran);

Emanyeas Kacrennsspan — npodecop (YuiBepcuter CtpacOypra, @paniiis);
Kapa-I'epman Kectnep — mpodecop (YHiBepcuret M. Tro0inren, Himeuunna),
Poan¢ Kuinep — npodecop (Yuisepcurer ['ere, Himeuunna);

Tanen Kepikmae — npodecop (Llkona mpaBa, TaluliHHCHKUH TEXHIYHHWN YHIBEPCHTET,
Ecronisn);

Oumnexciii Kot — J0KTOp IOpHIMYHUX HAyK, CTapIIMd JOCTIIAHUK, YICH-KOPECIIOHICHT
HAIIpH VYkpainu (HaykoBo-mocmigHuii iHCTUTYT MPUBATHOTO IMpaBa i MiANMPHEMHUIITBA iMEHI
akanemika @. I'. bypuaka HarionansHoi akazemii mpaBoBUX HayK YKpaiHu, YKpaiHa);

Haranisn Ky3HenoBa — nokrop opuauuHux Hayk, npodecop, akagemik HAIIpH VYkpainn
(HamionasibHa akajieMist IpaBOBUX HayK YKpainu, YKpaiHa);

Paiinep Kyabmc — npodecop (IHCTUTYT 1HO3EMHOT0O Ta MIXKHAPOHOTO MPUBATHOTO MpaBa
imeni Makca [lnanka, Himeuuuna);

Homike Kypymicasa — npodecop (Illkona npasa, YuiBepcuter Bacena, Snomis);

Ipuna Jlykau — J0KTOp MOpuaAMYHUX Hayk, mnpodecop (KuiBchkuil HarioHaIBHUI
yHiBepcureT iMeHi Tapaca LlleBuenka, Ykpaina);

CHeroJie MaTionbene — npodecop (Yuisepcuret iMmeni Mukonaca Pomepica, JIutsa);

Karepin Mea — npodecop (Jlicaboncekwii yHiBepcutet, [lopTyraiis);

Bacuas HacTiok — JIOKTOp IOpWAMYHHX Hayk, mpodecop, wieH-kopecnongeHt HATIpH
VYkpaian (HanionansHuii 'opuauuHuii yHiBepeuTeT iMeHi SpociaBa Myaporo, Ykpaina);

Konpan Ocaiina — nokrop ¢inocodii B ramy3i mnpaBa (BapmaBchkuii yHiBEpCHTET,
[Tonpima);

Map’sina IlneHOK — TOKTOp IOpUAMYHMX HayK, rnpodecop (HaykoBo-mocmigHuid iHCTUTYT
MIPUBATHOTO TIpaBa i MiAnpueMHHINTBA iMeHi akajgemika @. I'. bypuaka HamionanpHoi akamemii
MPaBOBUX HAayK YKpaiHu, YKpaina);

Caitiiana Cepborina — JOKTOp IOpUANYHUX HayK, podecop, wieH-kopecnonaeHT HATIpH
VYkpainu  (HaykoBo-mocnmigiHuii  IHCTHTYT  JIep)KaBHOTO  OYJIBHHIITBA Ta  MICIICBOTO
camoBpsALyBaHHs HarioHansHOT akaznemii mpaBoBUX HayK YKpaiHu, YKpaiHa);

I3a6esa Cromepcebka-MyxoBebka — ipodecop (JlomsuHchkuit yHiBepeuteT, [lombia);

Kupuiio TomameBcbkHii — JIOKTOp HOPHJIMYHUX HayK, JOUEHT (YcTaHOBa OCBITH
Odenepanii  npodeniiok  bimopyci  «Mikuaapoauuit  yHiBepcuter “MUTCO”», PecmyOiika
binopycs);

Kanna Xamsina — noxTop ropuauuHuX Hayk, npodecop (Kazaxcekuil HamioHambHHN




yHiBepcuteT iMeHi Abas, PecryOika Kazaxcran);

Biktop IlleBuyk — nokTop ropuanuHux Hayk, npodecop (HamionaneHuii ropuandHUR
yHiBep- cuteT iMeHi SpocimaBa Mynaporo, Ykpaina);

Xanc loaxim Illpamm — npodecop (Inctutyt CximHoro mpaBa YHIBEpCHTETY TEXHOJOTII,
Oi3Hecy i nqu3aitny, HiMmeuunHa),

Paiimynpnac FOpka — npodecop (YHiBepcurer Mukonaca Pomepica, Jlutsa);

IBan SIxoBIOK — OOKTOp IOpUAMYHHX Hayk, npodecop (HaumionampHuil ropuandHUI
yHiBepcuteT imMeHi SIpocnaBa Myaporo, Ykpaina);

Ouser SlpomieHko — JOKTOp IOPUAMYHHX HayK, npodecop, uieH-kopecnonaenT HATIpH
VYxpainu (Hamionansamii 10puInYHAN YHIBEpCUTET iMeHi SIpocimaBa Mynporo, Ykpaina)
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BikTop Mukoaaiionu €pmoJiaes

Kageopa icmopii oepocasu i npasa Yxpainu ma 3apyoidicHux Kpain
Hayionanvnuii ropuouunuii ynieepcumem imeni Apocrnasa Myopoeo
Xaprkie, Ykpaina

M. T'PYIIEBCBKHUIA ITPO YCTAHOBYY BJIAJTY YKPATHCHKOT'O
HAPOIY

AHoTanist. YV cmammi 3azHauaemocs, wo VKPAIHCOKI ICMOpUKY i NPABO3HABYI OMPUMATU
Modxcaugicms guguumu bazamy meopuy Cnaowury ma HO8i aKmyaibHi acnekmu iCIopii 0epacago-
i mpasomeopenusi 6 meopax M.C. I[pyuescokozco 3 uacie 20pOavo8cvbKoi «nepedy0osuy.
Losooumucs, wo cyuacHi 8imuyusHAHI OOCTIOHUKU 36ePMAlomb Y8azy HA KOHYENYito «HAUIOHAIbHOT
ioeiy, Oeporcasnozo 6Oyoienuymea Kuiscokoi Pyci, xozayvkoi pecnyoniku b. XmenbHuybkoeo,
KoHcmumyyiiinoeo npoyecy nepiody YHP, opeanizayii koHcmumyyilino2o npoyecy 8 meopyocmi
BUOAMHO20 0EPIAHCABOZHABYSL, SIKA € AKMYATLHOIO 1l HA CbO20OHI. AKyenmyemvbcs ysaza, wjo 6e3
susueHHs yiei KoHyenyii Hemooiciuge OoCnioxceHHs He auwie icmopii YHP, a i icmopii
BIMYUSHAHO20 OePHCABOMBOPEHHA. Y cmammi aKyeHmyemvbCsl y8aza Ha 8ANCIUBOCTI AKMYAIbHUX
npobnem KOHcmumyyiiHoi pedopmu 6 Yxpaini, wo nepedbauaromv HACMYNHICIb, VPAXYB8AHHS
mpaouyiti ma ICMopu4Ho20 00C8i0y opeanizayii i DYHKYIOHY8aHHs OepicasHol  enaou,
KOHYENnmyaibHux 3acad 30ICHeHHsl YCmanoguoi 61aou. J{osedeno, wo icrmopuyHa 6i0CymHicms
3aKOHO0ABYO BPE2YIbOBAH020 CKAAdY, Komnemenyii i npoyedypu [eHepanvHux, HOIKOGUX |
COMEHHUX KO3aYbKUX pad dasanu niocmasu yapcvkomy ypaoy nepebpamu Ha cebe npago 003601y
4y 3a00pOHU IX CKAUKAHHA, GU3HAHHA YU HEBU3HAHHA IX piuleHb. Biomax eusHauwanvHum y
Oeporcasomeopenni 0nsi M. I pywiescokoeo 610 8epx08eHCmMBo HAPOOY, 1020 YCMAHOBYOI 81AOU.
M. I pywescoxuti 6y8 eneenenutl, wo «NIOHAMUL 3A2ANbHUL MAMEPIATbHULL DIBEHb JICUMMSY
Hapooy, OYX06HOI KyIbmypu, «NeeHUll MOPAILHULL PUSOPU3M KOHHEe NOMPIOHUL 05 YCHixy,
PO36UMKY Ul MEEPOOCI OEMOKPAMUYHO20 AA0Y ... TiibKu Mmoo, Ko 0epicasa, 2pomaoa Cmane He
NYCMOI0 BUBICKOTO, ...a OILICHUM YEHMPOM MUCTI i 80, RpeOMEemoM KYibmy, peiicii, akum 6oHa oyna
OJIsL CMAPUHHO20 eNina abo pUMASHUHA, MoOi minbku 30yoyemuvcs Benuka Yipainay.

Kurouosi ciaoBa: KuiBcbka Pyce, Kozampka pecmyOiika, HaponoBmajijs, ycTaHOBYA BIaja,
MIpEJICTaBHUIITBO, BEPXOBEHCTBO HAPOY.

Viktor M. Ermolaev

Department of History of State and Law of Ukraine and Foreign Countries
Yaroslav Mudryi National Law University
Kharkiv, Ukraine

M. HRUSHEVSKY ON THE CONSTITUENT POWER OF THE
UKRAINIAN PEOPLE

Abstract. The article notes that Ukrainian historians and jurists have the opportunity to
study the rich creative heritage and new current aspects of the history of state and law-
making in the works of MS Hrushevsky since the time of Gorbachev's "perestroika".
Attention is drawn to the fact that Ukrainian historians and legal scientists have the opportunity
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to study the rich creative heritage and new current aspects of the history of state and law-making
in the works of M.S. Hrushevsky. The study proves that modern Ukrainian researchers pay
attention to the concept of "national idea", state building of Kyivan Rus, the Cossack Republic of
B. Khmelnytsky, the constitutional process of the period of the Ukrainian People's Republic, the
organisation of the constitutional process in the works of prominent statesman, which is relevant
to this day. It is emphasised that without studying this concept it is impossible to explore not only
the history of the Ukrainian People's Republic, but also the history of national statehood. The
study places emphasis on the importance of current issues of constitutional reform in Ukraine,
making provision for continuity, taking into account the traditions and historical experience of
the organisation and functioning of state power, the conceptual foundations of the exercise of
constituent power. It is proved that the historical absence of legally regulated composition,
competences, and procedures of the General, regimental and hundreds of Cossack councils gave
the tsarist government grounds to take over the right to allow or prohibit their convening,
recognition or non-recognition of their decisions. Therefore, M. Hrushevsky defined the
supremacy of the people and its constituent power as the decisive factor in state formation.
Hrushevsky was convinced that the "increased general material standard of living" of the people,
spiritual culture, "a certain moral rigor is absolutely necessary for the success, development and
firmness of democracy... Only when the state, the community becomes not an empty sign, but a
real centre of thought and will, the object of worship, religion, which it was for the ancient
Greeks or Romans; only then the Great Ukraine will be built".

Keywords: Kyivan Rus, Cossack Republic, democracy, constituent power, representation,
supremacy of the people.

INTRODUCTION

Ever since M.S. Hrushevsky returned to Ukrainians during Gorbachev's "perestroika",
historians and legal scientist, upon studying his rich creative heritage, discovered in it
increasingly relevant aspects in the history of domestic state and law-making. They are
primarily reflected in the multivolume work of the scientist called "History of Ukraine-
Rus", other historical studies and in his journalism. The historian's reflections on the
constituent power of the Ukrainian people, presented in a historical context, are
extremely meaningful and valuable. M. Hrushevsky saw its beginnings in veche
assemblies since the creation of the state — Kyivan Rus, formulated a conclusion: the
Russian-Ukrainian community was imbued with the spirit of democracy and equality,
autocracy. It is interesting to study the interpretation of the competence of the chamber
by scholars as an extraordinary body of direct democracy, its interaction with the
princely power. An important aspect in the historical study of the origins of domestic
parliamentarism by scholars is its study of the formation of the Sejm representation in the
Grand Duchy of Lithuania, the Commonwealth, where Ukrainian magnates and gentry
also gained parliamentary experience.

M. Hrushevsky paid considerable attention to the historical analysis of the Cossack
self-government, the general Cossack councils. He provides information on the
composition, competence, procedure of the General Cossack Councils, calls them the
"Ukrainian Sejm", refutes Russian information on the composition, the significance of the
decisions of the Pereyaslav Council of 1654!. In subsequent volumes of his multivolume
work, the journalism of the scientist of the early 20th century provides valuable

' Pereyaslav  agreement with Moscow. What was it about? (2019). Retrieved

from https://www.radiosvoboda.org/a/donbass-realii/2970005 1 .html.
°
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information about the Ukrainian representation in the Austro-Hungarian Parliament, in the
State Duma of Russia. With the beginning of the National Liberation Revolution and the
organisation of the Ukrainian Central Rada (UCR) in 1917, as evidenced by the journalistic
works of its Chairman, the prospects for "free political work" and the establishment of
democracy were determined. Hrushevsky saw the task of transforming the Central Rada
into the highest representative body of Ukraine, the "revolutionary parliament", as an
urgent problem in the organisation of state formation. The wide organisation of local self-
government bodies, fruitful measures on elections of the UCR, representation of not only
Ukrainian citizenship, but also national minorities also draw attention of the researchers.

According to M. Hrushevsky, the UCR became the main factor of people's
representation and democratic state formation — for the first time in the history of Ukraine.
As shown by his works and public speeches, Hrushevsky attached great importance to
consolidating democratic traditions in state-building — veche, Cossack councils of the
Hetmanate, self-regulating Radas, initiated by the first Russian revolution of 1905-1907.
Hrushevsky highly valued the III Universal of the UCR!, which legislatively established
the restoration of national statehood in the form of the Ukrainian People's Republic (UPR),
consolidated the legal status and functions of the Central Rada and its government — "to
make laws and rule". This outstanding statesman considered the IV Universal, which
proclaimed the independence of the UPR as a parliamentary republic with a unitary system
and democratic regime, and the Constitution of the UPR to be the logical peak of state-
forming and legislative activity of the UCR?,

According to the works of M. Hrushevsky, he and other UCR figures have long
been captivated by the illusion of a federal connection with Bolshevik Russia, for which
modern researchers blame them. However, Hrushevsky knew the political ideals and
moods of the people better, understanding the real and complex circumstances of state
formation. A study of the works of the scientist convinces that the Central Rada in the UPR
and the Ukrainian National Rada in the West Ukrainian People's Republic began the
history of national parliamentarism in the 20th century, and the Congress of the Working
People in 1919 established a conciliar national representation. The works of the scientist
confirm that the assertion of Soviet statethood in Ukraine and the proclamation of
"sovereignty" of the Radas was never fulfilled in Soviet times. According to Hrushevsky's
ideas, the parliament constitutes as the main factor in democratic state-building as a body
of people's representation. Based on historical experience and traditions, the current
constitutional reform in Ukraine has significantly expanded the scope of competence of the
Verkhovna Rada of Ukraine, accelerated the process of decentralisation of public
administration, the establishment and development of a parliamentary-presidential
republic, the European model of the state.

1. MATERIALS AND METHODS

Researchers pay attention to the relevance of both Hrushevky's studies in general and the
concepts of the "national idea", the constitutional construction of the UPR period, the
organisation of the constitutional process in the work of a prominent statesman [1-9].

' () Universal of the Ukrainian Central Rada. (2017, November). Retrieved
from http://gska2.rada.gov.ua/site/const/universal-3.html.

2 Constitution  of  the  Ukrainian  People's  Republic. (1918,  April).  Retrieved
from https://zakon.rada.gov.ua/laws/show/n0002300-18#Text.
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Without its study, it is impossible to investigate not only the history of the UPR, but also
the history of Ukrainian statehood. Nowadays, Hrushevsky's works are referred to by
legal scientists of various branches of law. In the context of this study, the publications of
researchers on topical issues of constitutional reform in Ukraine are extremely important,
which provides for continuity, taking into account the traditions and historical experience
of the organisation and functioning of state power, conceptual foundations of constituent
power [10-14]. The purpose of this article is a brief study of the the UCR Chairman's
justification of the doctrine of constituent power, which seems very relevant in the
context of the state and problems of the current constitutional reform in Ukraine. The
methodological framework of the study of the constituent power of the Ukrainian people
according to the historical intelligence of Hrushevsky is developed at the philosophical,
general scientific, and special scientific levels. The study predominantly used the
dialectical method, anthropological, axiological, and institutional approaches were used.

The dialectical method provided an opportunity to consider the establishment and
development of the constituent power of the Ukrainian people and to identify the specific
features of the formation of the state in Kyivan Rus. Axiological and institutional
approaches allowed to consider such fundamental categories as "princely-druzhina
system", "feudalism", "democracy", etc., which serve as the basis for building the
constituent power of the Ukrainian people. General scientific methods of analysis and
synthesis, induction and deduction contributed to the development of understanding of
the constituent power of the Ukrainian people in the works of M. Hrushevsky, provided
an opportunity to investigate the state system and identify the forms of government. The
basis of special scientific research of the constituent power of the Ukrainian people in the
works of Hrushevsky were historical legal and comparative legal methods. The
comparative legal method is of particular importance for this study in the current
conditions of the rule of law. Based on the comparative legal method of study of the
constituent power of the Ukrainian people according to M. Hrushevsky, it is concluded
that the supremacy of the people and its constituent power was definitive in the state
formation.

2. RESULTS AND DISCUSSION

For Hrushevsky, constituent power is primary to other powers. As a historian, he noted
the millennial traditions of public self-government rooted in the Ukrainian people. It
existed in the social, pre-state life of the Slavic tribes [15]. According to the scientist,
with the formation of the state in Kyivan Rus, "the princely-druzhina system did not go
deep into the mass of the people, it was not adopted as a whole system, as Western
feudalism, it did not take deep root, remaining something superficial, quite loosely
attached to the people. The community remained the complete master of its lands, its
affairs, and only in the more important affairs faced the princely system" [16]. The
Russian-Ukrainian community was imbued with the spirit of democracy, equality, and
autocracy.

Interestingly, Hrushevsky, like other leading Ukrainian and Russian political
scientists of the second half of the 19th — early 20th century, refusing to interpret the
form of government in Kyivan Rus as a "feudal monarchy", began to distinguish three
bodies of supreme power — the prince, the boyar council, and the veche [17] or only two
bodies — the prince and the veche [18-20]. M. Hrushevsky was less categorical in his
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conclusions. Thus, "in moments of respect the Veche acted as a true sovereign" [21], but
in the conditions of Kyiv centralisation (under Vladimir the Great, Yaroslav the Wise,
Vladimir Monomakh — V. Ye.) it remained in the role of an emergency body and its
supremacy was gained only in Novgorod, where "political self-government... brings the
princely power to the background by a strong development of Veche's political functions,
in other lands it shows its life weakly and rarely after the separation of land" [22]. This
opinion of the scientist will later be developed by historians of law of the Ukrainian Free
University in Prague — R. Lashchenko, S. Dnistrianskyi, M. Chubatyu, S. Fedoriv [23-
26]. Thus, R. Lashchenko generally believed that "the Veche was the supreme people's
body of power, it reflected the supreme will of the people". S. Dnistrianskyi went even
further: "The Ukrainian state has a long history of parliamentarism, which begins with
the existence of the Veche of the princely era, when the functioning of the latter gave the
rule of the Kyiv princes the most democratic nature".

Thus, domestic historians, following Hrushevsky, called the veche people's
assemblies as an extraordinary body of direct democracy the form of exercise of
constituent power by the people of the Kyivan Rus era. This body had a wide
competence of "summoning" princes. M.S. Hrushevsky counted that in the time between
the rule of Yaroslav the Wise and the Mongol campaign, there were about fifty changes
of princes on the Kyiv "table", which were based on the decisions of the council. They
concluded a "riad" (agreement) with the prince or, as the chronicles show, a decision was
made not to accept or expel the prince, sometimes — to try him, to resolve the issue of
war and peace, to organise the people's militia, etc. The Veche's constituent power was
recognised as primary to other authorities in the Kyiv state. With the beginning of the
fragmentation of Rus, according to Hrushevsky, "the further development of princely
power, the princely-druzhina element generally stopped; the community gains greater
influence, greater presence in resolution of political affairs" [16].

In Galicia and Volhynia in the 12th-13th centuries, according to the chronicles, the
Veche manifested itself quite rarely, it lost its significance as an organ of direct
democracy. M.S. Hrushevsky noted: in Volhynia the druzhina and boyars reached a
significant development. Even in Galicia, the political significance of the community was
insignificant. In most cases, it considered the issues raised by princes and boyars, seeking
approval of their proposals [27]. Summing up his reflections on the Veche as a body of
"democracy", Hrushevsky wrote: "in general, the Veche considers itself entitled to
interfere in all spheres of political life, organisation or management of the lands, and
such right in this respect is recognised for it and the princes. But, having made an
amendment, ...the Veche returned the current management to its usual owners". It was "a
correction of the princely-druzhina management, but it did not engage in the ruling
itself" [21]. In its customary law, the community valued natural rights, was "imbued with
the spirit of democracy, equality, autocracy!" [16] Thus, in cases of exercise of its
constituent power, when required by the political life of the state, this constituent power
combined the exclusive rights of the people, both natural and secured by the "riad" with
the princes.

As a historian, M.S. Hrushevsky condemned attempts in Russian historiography to
create a separate "Russian" history, "the history of Russian law". According to the
scientist, "it is impossible to include the Kyiv state in the history of the Great Russian
people", "the genealogy of the Moscow dynasty" of the Russian tsars. "Sewing the Kyiv
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state to the beginning of the state and cultural life of the Great Russian people "creates an
eclectic nature of "Russian history" [16]. The transition of Ukrainian lands under the
supremacy of the Grand Duke of Lithuania, according to Hrushevsky, did not bring
significant changes in power structures, and the traditions of state life of Kyivan Rus and
Principality of Galicia—Volhynia were adopted along with their legal provisions,
becoming the Lithuanian-Russian state. Ukrainian lands remained autonomous, because
the Grand Duke, according to the chronicle, "entered into friendship" with local feudal
lords, consolidated by the traditional "riad" [28]. At the end of the 15th century, the
Lithuanian Council of Lords became the estate-representative body of power in the
Grand Duchy of Lithuania, which grew out of the advisory boyar council under the
Grand Duke. According to the Lithuanian Statute of 1529, the Grand Duke undertook
"not to diminish the lords in anything, observe all the old decrees, and agree the new ones
with the lords". Other subjects of the Duchy had no representation until it the Lithuanian
Sejm was formed in the 15th century, and in 1565 their lower echelon was formed —
powiat sejmiks [29].

Hrushevsky connected their origin with the veche tradition, the social life of
communities in Russia. In his opinion, the transition of Russian lands under the rule of
the Grand Ducal governors had little effect on their self-government. "Princes, boyars,
burghers in the affairs of the locals have long gathered in the veche" [30]. Measures to
unite the Grand Duchy of Lithuania, strengthen centralised government and
rapprochement with the Kingdom of Poland influenced the transformation of the veches
of the main cities of the lands into representative bodies — the sejmiks. They also began
to elect ambassadors to the "great" seims, to discuss and decide local affairs, to determine
the amount and timing of payment of monetary and in-kind taxes, to draw up "decrees",
letters to the Grand Duke, etc. Hrushevsky noted that zemstvo and powiat sejmiks also
"created an appellate instance for local courts".

According to the representation, composition, competence and procedure, the
national seims in the United Commonwealth of the Kingdom of Poland and the Grand
Duchy of Lithuania in the 16th century became a real legislative body, where both
Ukrainian magnates and nobility gained parliamentary experience [31]. With the
formation of the united Rzeczpospolita in 1569, its parliamentary system (the bicameral
sejm of the embassy and senate, the nobility zemstvo and powiat sejmiks) exercised the
powers of the constituent, legislative power, and other parliamentary functions. The main
fighters for the rights of the Ukrainian people, according to Hrushevsky, were Ukrainian
ambassadors to the Sejm — representatives of the Volhynia, Bratslav, Kyiv, and other
lands of the nobility [21]. However, the strengthening of the policy of Catholicisation and
Polonisation, economic oppression in the Ukrainian lands brought closer the National
Liberation War of the Ukrainian people, the revival of its statehood and its constituent
power. Even in the Polish-Lithuanian era, the Cossacks became the main subject of
preservation and transformation of veche forms of democracy, development of
democratic traditions of the Ukrainian people, protection of their customary rights and
freedoms. From the second half of the 16th century, its main centre was Zaporozhian
Sich, where the Cossack self-government operates with its highest body — the General

! Statutes of the Grand Duchy of Lithuania. (1529). Retrieved from: https://chtyvo.org.ua/authors/
Pankov_Anatolii/Statuty Velykoho kniazivstva Lytovskoho Tom I Statut Velykoho kniazivstva Lyto
vskoho 1529 roku/
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Military Council. It will begin the genesis of the highest legislative body of the Ukrainian
Cossack state during the Liberation War of the mid-17th century. According to
Hrushevsky, "the military council strongly resembles the old Ukrainian veche" [30].
From the very beginning of the existence of the Cossack councils (on the general
military, regimental, and company levels) there were two "circles" — the council of the
prosperous class of Cossacks or, as Hrushevsky called it, the "closer council", and the
general council. The former often preceded the latter and offered its decision to the
general council. With the victory of the National Liberation Revolution, the General
Cossack Council became the highest authority of the Cossack Republic. It acquired the
importance of the body of exercise of the sovereign power of the people. The Polish king
stated: in Ukraine "all control, all power belongs to the Cossacks, they appropriate
jurisdiction, establish laws". M. Hrushevsky cited the content of the letters of the Polish
voivode to B. Khmelnytsky and the king, which conveyed the fears of Polish magnates
and nobility caused by the Cossack state formation [32].

With the beginning of the Liberation War and the growth in the Cossack army, the
increasing presence of the representatives of the peasantry, the bourgeoisie, and the
clergy in the General Councils, the councils acquired national significance and a certain
representation. Thus, Hrushevsky wrote about the "Ukrainian Sejm", the "Kyiv
Congress" in February-March 1650, provided information about the preparation of the
Chyhyryn General Council in 1652: the hetman sent letters to all colonels, osavuls,
centurions, and all Cossacks "officials", so that they would come to him "for counsel", to
the "General Sejm". The above mentioned "closer council", which apparently set the
agenda and the norm of representation at the Chyhyryn Council, took place on Palm
Sunday, and the "Great Council" — on Easter. The norm of representation at the convened
General Council was established each time by the Hetman and the "closer council".

In contrast to the previous several thousand strong General Councils, the
Pereyaslav Council of 1654 had a rather modest representation. If, according to the
Russian voivode V. Buturlin, it was a "meeting of the entire people", "a large number of
all ranks of people, Cossacks, and burghers", then M. Hrushevsky clarified: the Council
was attended by about 200 people from the army, about half of them were regiments
officers and Cossacks, the other — centurions, not counting the burghers [32]. Researchers
and historians have established that there were about 300 members of the Pereyaslav
council, together with the burghers, as it is known that the oath to the Russian tsar was
then sworn by 284 people [33]. Thus, was this council "complete", i.e., legitimate for
making a fateful decision for the Ukrainian people? As a rule, the lack of proper
representation gave reason not to recognise the decisions of the General Council to those
regiments whose Cossacks did not take part in it [21]. This pretext was used by the tsarist
government not to recognise the validity of the decisions of individual General Councils.

Above all, the Cossack customary law referred to their competence constituent
powers — election of the Hetman and the General Officer Staff (Hetmanate), sanctioning
(adoption) of laws, such as the Charter "On the structure of the Zaporizhian Host" of
1648, conditions of the international agreements and unions, the organisation of military
campaigns, control and, following the example of the Sejm of the Rzeczpospolita,

' State power in Ukraine during the liberation war of 1648-1654. (2020). Retrieved
from https://ru.osvita.ua/vnz/reports/history/35751/
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judicial functions. Recognised and permanent authority of the Cossack "circle" remained
its control over the observance of Cossack rights and freedoms by the Hetman and the
General Officer Staff. Decisions of the Cossack Council, especially the "black" councils
convened on the initiative of the Cossacks themselves, as Hrushevsky notes, could be
unpredictable and even dangerous for the Hetman's power. Thus, the lower Cossacks,
dissatisfied with the terms of the Treaty of Zboriv, proclaimed Khudoliy their Hetman at
the general meeting, which forced B. Khmelnytsky to resort to severe measures against
the arbitrariness of the Cossacks [32].

A characteristic shortcoming of the procedure of the General Councils, according to
Hrushevsky, was the lack of established representation, ochlocratic habits of the Cossack
"circle", especially the "black" councils, which took place "among the noise and
fury" [21]. Even during the times of Khmelnytsky, instead of convening the General
Council, "ordinary officers' congresses" began to be convened by the hetman. "The
competition of the Military Council with the closer council transformed into the struggle
of the Cossack demos against the officers' oligarchy". It tried to seize the fate of the
Hetman's government, removing or weakening the electoral system, the Cossack
democracy, violating the sovereign will of the people [21]. The lack of legally regulated
composition, competences and procedures of the General, regiment, and company
Cossack councils gave grounds to the tsarist government to take over the right to allow or
prohibit their convening, recognition or non-recognition of their decisions. After the
death of B. Khmelnytsky, their constituent function was reduced mainly to the approval
of the candidacies of the Hetman and General Officer Staff proposed by the tsarist
government officials. The incomplete parliamentary development of the General Council
and the Officers' Council was a consequence of many aspects, first of all, of the almost
continuous war, the policy of autocratic Russia in Ukraine.

After the liquidation of the reign of hetmans by the tsarist government of Russia,
the "Ukrainian idea", according to Hrushevsky, was most fruitfully developed by the
founders and ideologues of the Cyril and Methodius Brotherhood. It "is important that
here, for the first time, we see attempts to theoretically formulate the Ukrainian idea in
the political and social spheres in the spirit of progress and freedom" [21]. The state and
legal opinions of Cyril and Methodius Brotherhood members had a significant impact on
the civil movement of the Ukrainian intelligentsia, who initiated Ukrainophilism, began
to develop ideas of human and civil rights, democratic republic and federalism.

Influenced by the ideas of the Great French Revolution and the warm wave of the
"spring of nations" in 1848 in Europe, with the adoption of the constitution in Austria and
the establishment of the Reichstag, Western Ukrainians in Galicia, Bukovina, and
Transcarpathia began to gain parliamentary experience, establish political parties and
defend their political and economic rights. M. Hrushevsky, despite the intense scientific
work, is deeply concerned about the fate of his people, political and electoral battles in
Galicia, the matter of Ukrainian representation in the Austro-Hungarian Parliament and
regional parliaments. In a series of journalistic articles (Galician Sejm, On Elections,
Nasha Politika, etc.), he analysed and aptly characterised the shortcomings and "pressure
points" of the electoral process, exposed the unfair "geometry" of constituencies in
agreement with the Polish minority, administrative interference in the election process,
"negligence of public control" over parliamentary activities by elected ambassadors, their
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unprincipledness, ignoring the subject of the constituent power, etc. [16; 35; 36].
Hrushevsky concluded: "The current electoral system must be broken in the interests of
parliamentarism" and noted that this experience will "renew Ukrainian parliamentary
policy and give it a new scope and strength".

The first Russian revolution of 1905-1907 became a wake-up call for Ukrainians,
and with the establishment of the State Duma, "the society went further and further in its
critique of the modern regime and restructuring projects", it was for the first time given,
albeit limited, the opportunity to fight for public administration and legislation, as
Hrushevsky wrote in the article "The Constitutional Question and Ukrainianness in
Russia" [16]. It made provision for the establishment of parliamentary government and
decentralisation of the Russian state, granting the regions national or territorial autonomy,
a clear definition of the status and powers of the federation, including Ukraine.
Hrushevsky's constitutional draft stipulated three levels of self-government and
organisation of representation: “community self-government; elected councils of smaller
districts (volosts) and councils of wider districts (powiats) sent by them; regional sejms
and the central parliament elected by them". Such a system of representation would be
more effective in protecting country-wide and national interests: the sovereign right of
the people should establish rules for the coexistence of community members within the
state and determine the principles on which the government should operate. The scientist
has repeatedly noted that there is only one, and also the simplest and most rational way —
the broad decentralisation of the state and the organisation of self-government in national
territories [2]. He came to the conclusion: "without the transformation of Russia into a
free union of peoples, its complete renewal is inconceivable". M. Hrushevsky’s words
about the State Duma of Russia: “the current parliament is only a rehearsal, after which a
true play will begin”, have acquired a prophetic meaning. The February Revolution of
1917 in Russia and the fall of the autocracy, the beginning of the National Liberation
Revolution in Ukraine naturally led to the formation of a socio-political centre — the
Central Rada. Returning from exile to Kyiv, on March 19, 1917, M. Hrushevsky spoke in
Ukrainian veche about the prospects of "free political work", the establishment of
democracy and democratic autonomy as part of the future Russian Federal Republic [37].

The All-Ukrainian National Congress, convened by the Central Rada on April 5-7,
1917, joined its membership, elected M. Hrushevsky the Chairman of the UCR, legitimised
its national, social, and party representation, and laid the legal foundations for the
"revolutionary parliament". The head of the UCR was fully aware of the need to transform
it into a full-fledged "national parliament" through the establishment of universal suffrage
and territorial elections [38]. M. Hrushevsky's immediate task was to organise local
committees, where they had not then existed, a network of county, city, and provincial
councils to hold elections to the national parliament. Such territorial bodies were supposed
to promote the representation not only of Ukrainian citizenship but also of national
minorities. The formation of a strong democratic system was a "great cause". In the
"Report on the state system of Ukraine based on the requirements of life and the theory of
state law" at the Congress of Ukrainian Lawyers in June 1917, the Chairman of the UCR
emphasised: the Ukrainian people have long lived a state life, the thread of state life was
never interrupted in Ukraine. The Treaty of Pereyaslav united two independent states. He
spoke again about the need for autonomy of Ukraine as part of federal Russia based on full
equality of peoples, including national minorities [38]. He would continue developing
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these federal illusions at the Congress of Peoples in Kyiv on September 10, 1917: "For all
the people of Ukraine, federalism is not a transitional stage to state independence! On the
contrary, for us, Ukrainians, state independence is not ahead, but behind us... We do not
consider the federation as a path to independence, but as a path... to the federation of
Europe and further to the federation of the entire world” [38]. In his draft Constitution, he
noted that the supreme right belongs to the Ukrainian people, which would be implemented
in a democratic republic through the National Assembly of Ukraine as part of the Federal
Russian Republic [38].

Activists of the Central Rada did not abandon the prospect of federal ties with
Bolshevik Russia and the proclamation of the Ukrainian People's Republic in the III
Universal!, readiness to "save Russia". Only the "Bolshevik invasion" forced the UCR to
adopt the IV Universal, to proclaim the independence and autonomy of the free, sovereign
state of the Ukrainian people. M. Hrushevsky believed that the proclamation of the
independence of the Ukrainian People's Republic did not conflict "the traditional idea of
federalism, leaving this matter to the Ukrainian Constituent Assembly", and imposed great
responsibility on Ukrainian democracy. Hrushevsky believe that the Ukrainian people had to
reject the illusion of a "united front", the solidarity of the peoples of the former Russian state,
as it was slowing down, disorganising Ukrainians' efforts [38]. Later, in 1919, in the work
"Separate Ukraine" he came to the conclusion: "Federalism was compromised by the
fighters for a united Russia... Further, there can be no question of any obligation for
Ukrainians to federate invariably within the former Russian state. ... All-Russian convention
of regions from "Moldavians" to "Finns" has gone down in history and no one is obliged to
bring it back to life [37]. However, a year later, in the conditions of the victory of the Soviet
government in Ukraine, in the work "Ukrainian Party of Socialists-Revolutionaries and its
tasks", Hrushevsky approved the Soviet form of the federation of socialist republics [39]. The
beliefs of the socialist-revolutionary prevailed in the political opinions of the scientist.
Modern researchers blame the Ukrainian historian for his federalism: for him, "the idea of
federalism has always been dominant" [40], "Hrushevsky and his followers in 1917-1918
found themselves not at the level of challenges of book history, but a real one", "tradition
of Drahomanov-Hrushevsky parted ways with the real needs of the Ukrainian national
liberation movement", "in the political heritage of a great scientist and a meager
politician" [9].

As a contemporary and an activist, M. Hrushevsky knew challenges and the real needs
of the national liberation movement, political sentiments, and ideals of the people better than
current critics. He was fully aware: "One cannot make the same law for Siberia and
Ukraine" [37]. For him, federalism was a step towards an independent Ukrainian statehood,
which he associated with the decentralisation of Russia, its transformation into a federal,
democratic state [41]. In the conditions of the First World War and Civil War, the aggressive
policy of Bolshevik Russia, these hopes and expectations could not be fulfilled. V.
Vynnychenko also testified to the practical calculations of the Central Rada: “To think that
this connection will be broken in the near future would be a simple, unnecessary dream, and
not a real political analysis. On the other hand, independence is also impossible due to the
international situation...” [42].

' () Universal of the Ukrainian Central Rada. (2017, November). Retrieved
from http://gska2.rada.gov.ua/site/const/universal-3.html
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CONCLUSIONS

The proclamation of the independence of the Ukrainian People's Republic demanded the
constitutional consolidation of its new status. The Constitutional Commission of the
UCR, with the participation of M. Hrushevsky, prepared and promulgated the draft
Constitution on December 10, 1917, finalised and adopted it at the last meeting of the
Central Rada on April 29, 1918. "Charter on the state system, rights and freedoms of the
UPR" defined in the UPR the affiliation of the sovereign right to the people, which it
exercises through the National Assembly. Ukraine was proclaimed a sovereign
democratic republic where citizens are guaranteed broad rights and freedoms. In the
future parliamentary republic, the principle of separation of powers was to apply:
"Ukrainian National Assembly, which directly exercises the highest legislative power and
forms the highest executive and judicial power of the Republic of Ukraine". The
Constitution of the Ukrainian People's Republic was an act of exercise of the constituent
power of the people, its sovereignty.

Determinant in state formation for M. Hrushevsky was the supremacy of the
people, its constituent power. State power — "only by choice of the people! This is called
a democratic system — so that the people rule by themselves". In the pamphlet "On the
Brink of New Ukraine", as its foundations laid down by UCR legislation, he saw "a
raised general material standard of living" of the people, spiritual culture, "a certain
moral rigor... absolutely necessary for success, development, and firmness of
democracy... Only when the state, the community will become more than an empty word,
but a real centre of thought and will, the object of worship, religion, as it was for the
ancient Greeks or Romans; only then the Great Ukraine will be built".
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Amutpo BacuiaboBuu Jlyk'siHoB

Kagheopa misxccnapoonozo npusammnozo npasa ma nopieHaIbHO20 NPABO3HABCIEA
Hayionanvnuii ropuouunuii ynisepcumem imeni Apocrasa Myopoeo
Xaprkie, Ykpaina

Hayionanvua akaoemis npasosux nayk Yxpainu
Xapkie, Ykpaina

I'anna IlaBaiBua [lonomapnoBa

Kageopa icmopii oepacasu i npasa Ykpainu ma 3apyoixchux kpain
Hayionanvnuii opuouunuti ynisepcumem imeni Apocnasa Myopozo
Xaprkie, Ykpaina

Aki¢p Caxager orim Taries

Kagheopa misicnapoonozo npusamnozo npasa ma nopieHsaibHO20 NPABO3HABCIMEA
Hayionanvnuii opuouunuti ynisepcumem imeni HApocirasa Myopozo
Xaprkie, Ykpaina

KOPAH B IIUITCBHKIN FOPUCTIPY AEHIIIT

AHoTauis. Kopan € QynoameHmanvHolo 0CHOB010 iCIaMCbKoi penicii i npaea ma micmumo
00xpoesennst Annaxa Ilpopoxy Myxammedy, momy esasicacmuvcs Cnosom boowcum. 3 wopuouunoi
mouku 30py Kopan mae natisuwyy wopuouyny cuiy i 0y0b-saKi iHwii 0dxicepena iciamcbkozo npasa,
wo cynepeuamv Kopamny, € nedilicnumu. Icnamcoke npago npedcmagieHo CyHIMcbKum ma
WUIMCLKUM HANPAMAMY, KOJCEH 3 AKUX MICMUmMb 61ACHI Npagogi OOKMpUHU ma Mazxaou
(npasosi wkonu). Aemopu 66auaAIOMbO CEPUOHUL HEOONIK Y GIMUUSHAHUX OOCAIONCEHHSX
icnamcoko2o npasa uepes GIOCYMHICMb OOCHIONCeHb WUIMCbKOI npasogoi dokmpuru. Mema
Odawnoi npayi noaseac y poskpummi 3uavenns i poni Kopany 6 wuimcokii opucnpyoenyii. Tomy
3a071 00CsAcHeHHs nocmaesnenoi memu oyna posenswyma icmopisa cknadanns Kopamny. Ockinbku
Kopan € ocnosnum Ooicepenom npasa ons 000x Hanpsimie, 6 yill cmammi 010 00CAIONCEHO
cneyughixy maymauenus Kopany 6 wuimcwkiii npagogii  dokmpumi. Y yii  pobomi,
BUKOPUCMOBYIOUU NOPIGHAIbHO-NPABOBULL MemO0, A8MOPU 3MO2IU NOPIGHAMU GIOMIHHOCMI 8
maymaydenni Kopany midic cynimcokumu ma wuimcokumu exsecemamu. B naw uac icnamcore
npaso nepesajdcHo peanizyemvcs uepe3 emeu MmMyoxrcmaxuois. [[na 00CACHEeHHA Yb02o pIGHS
OOHUMU 3 HEOOXIOHUM YMOB € 3HAHMA apabCbKoi MOGU, 3HAMHA MApCcupié i maeginsi, 3HAHHS
CKACOBAHUX MA CKACOBYIOUUX asamis, icmopii nucnocianna asmis. Came yi acnexmu i 6yoyms
PO32TAHYME 8 CIMAammi 3 Ha8eOeHHAM IX KOpOmKoOi xapaxmepucmuku. B pobomi ocobusy yeaey
npudineno Ooxceperam maymavenns Kopawny 6i0nosiono 0o npasun wuimcokoi exzezesu.
Bcemanoesneno, wo wuimcoki exzecemu eusnaromuv 6 docepen maymadenus. OOHAK nepexnaoayi
CYHIMIB GUKOPUCMOBYIOMb OiNbul WUPOKE KOAO O0JiCepenl, GKMOUAIOuU Memoou ananozii ma
nepeegae. Lli cami Memoou uacmroeo 6U3HAIOMbCA WUIMAMU | MOJCYMb OYMuU YaCMUHOI MaxKo2o
Memoody ax npuuuna. OCKibKu wuimcoki npasosnasyi He 00360J810Mb GUKOPUCTOBYEAMU
ocobucmy OyMKy npu RPULHAMMI IOPUOUUHUX DIUeHb, 04e8UOHO, WO BUKOPUCHAHH Memoois,
3ACHOBAHUX Ha 0cobucmiti oymyi, 6yoe 3aboponeno npu maymavenni Kopany. Came momy 6
wuimcoKil opucnpyoenyii maxk 6aeamo ysazu npudiliemovCsl payioHAIbHUM MEeMOoOdaM.

Karouogi ciaoBa: Kopas, icmaMchbke nipaBo, IIMITCHKE MPaBo, Tacup, ek3eresa.
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THE QURAN IN SHIA JURISPRUDENCE

Abstract. The Qur'an is the cornerstone of the Islamic religion and law and contains the revelation
of Allah to the Prophet Muhammad, therefore, it is considered the Word of God. From a legal
standpoint, the Qur'an has the highest legal force and any other sources of Islamic law that
contradict the Qur'an are invalid. Islamic law is represented by Sunni and Shiite schools, each of
which contains its individual legal doctrines and madhhabs (legal schools). The authors see a
serious shortcoming in Ukrainian studies of Islamic law due to the lack of research on Shiite
legal doctrine. The purpose of this study is to cover the meaning and role of the Qur'an in Shiite
Jurisprudence. Therefore, to achieve this purpose, the history of the compilation of the Qur'an
was investigated. Since the Qur'an is the main source of law for both directions, this study
examines the specifics of the interpretation of the Qur'an in Shiite legal doctrine. In this study,
using a comparative legal method, the authors were compared the differences in the
interpretation of the Qur'an between Sunni and Shiite exegetes. Nowadays, Islamic law is mainly
realised through fatwas of mujtahids. To achieve this level, one of the necessary conditions is
knowledge of the Arabic language, knowledge of tafsirs and Tawil, knowledge of the cancelled
and abolishing ayats, the history of the sending down the ayats. These aspects will be considered
in the study with a brief description. Particular attention was paid to the sources of interpretation
of the Qur'an in accordance with the rules of Shiite exegesis. The study pays special attention to
the sources of interpretation of the Qur'an in accordance with the rules of Shiite exegesis. It is
established that Shiite exegetes recognise 6 sources of interpretation. However, Sunni translators
use a wider range of sources, including methods of analogy and preference. These same methods
are partially recognised by Shiites and may be part of such a method as a cause. Since Shiite
jurists do not allow the use of personal opinion in legal decisions, it is clear that the use of
methods based on personal opinion will be prohibited in the interpretation of the Qur'an. That is
why so much attention is paid to rational methods in Shiite jurisprudence.

Keywords: Quran; Islamic law, Shia law; tafsir; exegesis.

INTRODUCTION

The Quran is the fundamental foundation of the Islamic religion and law and contains the
revelation of Allah to the Prophet Muhammad, so it is considered the Word of God.
Given the Quran’s importance for Islamic law, it becomes clear why a large number of
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works are devoted to the subject of the Quran. In domestic science, H. Behruz, D.
Lukianov, M. Lubska studied the legal features of the Quran, but they studied the Quran
and its specifics from a Sunni point of view. Among foreign scholars of the Quran in
Shiism, M. Momen, N. Calder can be noted [1]. But they viewed the exegesis of the
Qur’an primarily in accordance with the achievements of non-Muslim scholarship. At the
same time, the Shia exegetes of the Qur’an themselves identify the following six basic
directions in this area: the foundations of interpretation, rules of interpretation, sources of
interpretation, auxiliary sciences, the qualities of a commentator and the method of
interpretation itself. The basics of interpretation include such problems as the
inimitableness of the Quran and its various aspects, non-distortion of the Quran, the
ability to penetrate into the plan of Allah, as well as the language of the Quran. The rules
of interpretation include a set of principles that the commentator of the Qur’an must
follow. The rules, in particular, include: establishing the meaning of a word in the era of
the sending of the Quran, taking into account all meanings of the word, addressing
various types of context, etc. Sources of interpretation provide us with such knowledge
on certain issues related to the teachings of the Quran, which helps the commentator to
better and more accurately understand certain Quranic verses — for example, legends and
historical information. The auxiliary sciences mainly include philological sciences
(etymology, lexicology, etc.). When analyzing the qualities of a commentator, the
intellectual and moral abilities of the commentator are considered, as well as his
qualifications and other factors that play a role in the process of interpreting the Quran.
By the actual method of interpretation, we mean the presentation of the various stages
through which the commentator goes to understand what Allah wanted to say [2]. In this
paper, we have combined the achievements of non-Muslim and Muslim exegetes by
examining the main aspects of the interpretation of the Quran.

From a legal point of view, the Quran has the highest legal force and any other
sources of Islamic law that contradict the Quran are invalid. But the Quran is not a purely
legal book, so its components, which contain legal norms and are called ayahs (verses)
al-ahkam, will be considered by us in more detail.

Islamic law is represented by Sunni and Shia directions, each of which contains its
own legal doctrines and madhhabs (legal schools). We see a serious shortcoming in
domestic studies of Islamic law due to the lack of research on Shia legal doctrine. Since
the Quran is the main source of law for both directions, the aim of this article is to
examine the specifics of the interpretation of the Quran in Shia legal doctrine.

1. MATERIALS AND METHODS

There are almost no works in domestic legal science devoted directly to the Shia
jurisprudence. Therefore, the works of foreign authors such a Mohammad Kazem
Shaker, Ali Akbar Babai, Ali Akbar Velayati, Sayyid Muhammad Bakir Khujati and
others were used in writing the paper.

During the research, we used the following methods:

1. Historical — the works of Shia scholars from different times were processed,
which could contain valuable information about the Shiite specifics of the interpretation
of the Quran. The verses of the Quran were revealed in connection with certain events in
the life of the Prophet and historical events, therefore, the biographical method was also

31



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

used. The second method was used when studying historical facts from the life of the
Prophet, imams, companions and their characteristics. The historical method was used in
accordance with the criteria given by Dubber, namely a critical analysis of the events in
question [3];

2. Axiological — the value of the Quran was determined, its significance for the
development of Shia jurisprudence and Islamic jurisprudence in general. It is through the
use of this approach that the opportunity arises to emphasize the ability of the Quran to
serve as the basis for the formation of Islamic law. The value of the Quran is unique
since the fact of recognition of the Quran is mandatory for all Muslim directions. In both
Sunnism and Shiism, the Quran is the main value that the Prophet left behind to
humanity;

3. Hermeneutic — the specifics of the interpretation of the main primary source of
Islamic law were investigated. In general, the study of Islamic law, and even more so the
specifics of the interpretation of the Scriptures, is impossible without the hermeneutic
method. When applying the hermeneutic approach, it is possible with the help of
metaphors to discover and reveal the true meaning of many provisions of the Quran.
Indeed, according to Islamic theology, everything that takes place in Islam as a religion,
civilization and law originates precisely in the Quran. In the Quran, as in other sacred
scriptures, the basic principles and patterns of everything related to nature, society and
man are laid down. Naturally, to understand the true meaning of this capacious,
fundamental, theological phenomenon, it is necessary to use all the achievements that
modern hermeneutics has at its disposal. Only this approach allows us to understand the
true meaning of words, terms, metaphors, through which the basic tenets of Islam are
transmitted, including its legal component [4]. It is possible in all cases to refer to all the
prescriptions of the Quran and Sunnah, but they become law only when they receive a
legal interpretation;

4. Comparative legal — we consider it necessary to draw attention to the importance
of research on Islamic law. The methods of comparative jurisprudence should be used
not only in the study of various legal systems but also in the analysis of the structural
elements of Islamic law as a systemic and complex phenomenon. That is, a significant
part of researchers, analysing Islamic law, does it incorrectly, considering Islamic law as
a whole. Thus, most researchers mainly analyse the features of only Sunni Islamic law,
extending their conclusions to all Islamic law. That is why there are no studies on Shiite
Islamic law in the domestic legal doctrine. In this paper, using the comparative legal
method, we were able to compare the differences in the interpretation of the Quran
between Sunni and Shiite exegetes. General trends were found in the development of
Shiite jurisprudence and interpretation of the Quran in the main areas of Islamic law.

2. RESULTS AND DISCUSSION

2.1 Shia view of the “correction” of the Quran

In scientific and religious circles, there was a misconception that the Shiites did not
recognize the Quran in its modern form [5]. The Shiites recognize the Quran, although, in
fact, there were several Shia scholars who believed that the Quran contained the name
Ali and these verses were removed, but most reputable Shiite scholars reject this position.
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Thus, the famous modern Shia scholar the Grand Ayatollah Makarem Shirazi quotes the
words of some leading Shia theologians: “Sheikh Saduk, an outstanding scholar of the
4th century AH (X century) wrote in the fact that the Quran which was sent to the
Prophet of Islam (may Allah bless him and his family) is the same Quran that is in our
hands today and consists of 114 surahs, without abbreviations or distortions...”.
Muhammad ibn Hussein, better known as Bahauddin Amili, said: “The truth is that the
Holy Quran is protected from any kind of distortion. And the statement of people who
say that the name Ali (peace be with him) was present in the Quran, but then was
removed from him, for Shiite scholars-faqihs is unacceptable. Everyone who cites hadith
knows perfectly well that the Quran cannot be changed” [6]. At the same time, it cannot
be denied that there are hadiths about that the imams from Ahl-Beit had some “other”
Quran.

Therefore, we consider it necessary to consider this aspect of this issue in more
detail. Consider the history of the compilation of the Quran. When the Prophet received
revelations, he communicated it to his closest companions, who taught them by heart.
The Messenger of Allah had many scribes who wrote down revelations for him and also
read and wrote various correspondence. The most famous of them were Ali ibn Abu
Talib, ‘Uthman ibn Affan, Zayd bin Thabit and others [7]. It existed only orally, in the
memory of a large number of Companions. During the time of Abu Bakr, many
Companions who knew the Quran by heart died in the battle of Yamama, and Umar
advised Abu Bakr to write the Quran. To carry out this responsible assignment, Abu Bakr
chose the scribe of the Messenger of Allah, one of those who collected the Quran during
the life of the Prophet — Zaid ibn Thabit al-Ansari [8]. Abu Bakr also gathered the hafizs
(who has completely memorized the Quran), known for their precision and thoroughness.
The best of them were Zaid, Abu ibn Kab, ‘Uthman, Ali, Abdallah ibn Abbas, Abdallah
ibn Umar, Abdallah ibn al-Zubair, Abdallah ibn Ma’sud, Abdallah ibn Saib, Khalid ibn
al-Waleed, and other. All of them knew him by heart, and before starting to rewrite the
entire Quran, they more than once consulted their memory to make sure that they
remember it word for word [9]. After the Prophet and his close companions, the most
knowledgeable in the Quran was Ali ibn Abu Talib — this fact is recognized by all
researchers. However, none of his works on exegesis have survived to this day, with the
exception of certain passages in the sermons and letters of the imam, collected in Nahj al-
Balagha (“The Way of Eloquence”). After Ali ibn Abu Talib, according to the general
belief, none of the companions knew the Quran better than Ibn Abbas. He was called
Tarjuma al-Quran (“Interpreter of the Quran”) and Khibru al-umma (“The Eternal of
Community”). He himself admitted that a lot in understanding and commenting on the
Quran, he borrowed from his mentor — Ali ibn Abu Talib [9].

During the time of the third caliph ‘Uthman, when the readers dispersed to different
areas of the Islamic State, disagreements arose between them regarding the reading of the
Quran. Although the Quran was compiled, some verses were pronounced differently due
to differences in dialects (of the Arabic language). Hudhayfah ibn al-Yaman drew
‘Uthman’s attention to this and said that such disagreements could lead to schism and
wickedness. To avoid misunderstanding, ‘Uthman decided that in all areas Muslims
should read the Quran in only one dialect, the very one in which He was sent to the
Prophet — the dialect of the Quraysh tribe. By the order of ‘Uthman, six of the most
authoritative reciters, among whom was Zaid ibn Thabit again, copied the entire Quran
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from the book that had been previously compiled during the time of Abu Bakr and Umar,
adapting it to reading only in the Quraysh dialect [8]. The Companions made several
copies of such a Quran, after which they sent them to all corners of the Islamic State. It is
this Quran that exists now, and in accordance with the Muslim doctrine, no changes were
made to Him during this entire period. Shiites recognize this Quran because Ali was
personally present when it was compiled. At the same time, even during the time of the
Prophet’s life, Divine revelation was recorded on tablets, paper, ram’s shoulder blades or
leather. The Messenger of Allah bequeathed to Ali that after he completes the ablution
and all types of funeral rites of the Messenger, immediately begin collecting the Quran in
one book (Mushaf — a scroll). In fact, all the revelations were systematized, and in this
case, there was such a form of systematization as “consolidation”. In accordance with the
domestic legal doctrine, during consolidation, several normative acts that are similar in
content are combined into a single consolidated normative legal act.

The collection of the Quran by Imam Ali took place as follows: The Imam made
holes in the tablets and skin on which the Quran was written, then tied them with a dense
thread. The Imam began to collect the Quran in one book on Wednesday morning
(because all the funeral rites of the Messenger of Allah were completed on Tuesday
night) and ends on Friday morning. Then Imam Ali, with the help of his servant Kanbar,
brought the Quran to the mosque of the Messenger of Allah. In this Quran, in addition to
the Quran itself, there was also an interpretation called “Wahi Bayyan” — “clarifying the
revelations”, starting from the period of the message of the ayahs and ending with the last
one (that is, the interpretation of the verses was not in the order in which the Quran was
concluded). In Tafsir Shahristani it is said that the representatives of the first caliph did
not allow Ali to enter the mosque with this Quran, which is why Ali said that they had no
right to get acquainted with this Quran (and its true interpretation, respectively).
According to the Shia doctrine, they are with Imam Mahdi and this is the Quran, which is
mentioned in the Shia hadiths [10]. Therefore, the “other” Quran, which was mentioned
in Shia collections, is not a new Quran, as some researchers assert, but the Quran with
“Wahi Bayyan” — the Sunnah of the Prophet, which correctly interprets the verses of the
Quran.

The Quran is divided into 114 surahs. It is also divided into 30 Juz’s, each of which
consists of 2 Hizbs. The first is surah Al-Fatiha, the second is the largest surah Al-Bakara
(286 verses), then the surahs in the Quran are arranged approximately in decreasing order
of the number of verses. Seyid Muhammad Bakir Khujati wrote that according to the
unanimous opinion of all Muslims, the order and arrangement of the verses in the surahs
of the Quran were carried out in the direction of the Prophet himself. Every time
Revelation came, he called one of the scribes and ordered him to place this or that ayah
or ayah in such and such a place in such and such a surah. Khujati also noted that the
existing sequence of verses and surahs in the Quran did not depend on the time of their
ascent. However, this sequence in all surahs must be adhered to invariably. In support of
his words, he cites many hadiths and here is one of them. Uthman ibn Abulyas said: “We
were near the Prophet and suddenly noticed that he slowly lifted his eyes upward”,
focused his gaze on one point and said: “Now Jibril visited me”, who brought the
following verse: “Indeed, Allah commands to observe justice”, to do kindness and
bestowing gifts on relatives. “He orders to place the verse in this place of the surah” [11].
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2.2 Analysis of various interpretations of the Quran

The process of formulating various prescriptions of the Quran shows that revelations
came in the event of various social, moral or religious necessities, or when one of the
Companions consulted with the Prophet Muhammad on various issues that had a great
influence on the life of Muslims [12]. That is why the exegetes of the Quran point out
that the verses of the Quran should be interpreted only in the context of the events about
which they were sent. So, there is a big difference in the interpretation of some verses by
Sunnis and Shiites on this criterion. N. Zeynalov in his work “40 stories of the Holy
Quran” collected 40 ayahs, according to Shia theologians, related to Ahl-Beit (sinless
members of the Prophet’s family) and their followers. Consider one of these stories. It
concerns the message of verse 55 of surah 5: “Indeed, your patron is only Allah, as well
as His Messenger and the believers who stand prayer, and with bowing [during prayer]
bring zakat (that is, give alms)”. In connection with the circumstances of the message of
this verse, they say that once a beggar came to the Prophet’s mosque and began to beg.
But no one served him.

Then Ali, performing at this time a bow to the waist, marked the beggar with his
finger and gave him his ring. In honor of this alms, this ayah was sent and this story was
described by ten companions, among them Ibn Abbas, Ammar, Abu Zarr, Bilal and
others [13]. The Sunnis do not recognize this story as reliable and bring their own. Also,
the interpretation of this ayah has a peculiarity that the Sunnis understand the meaning of
the ayah differently, and its translation into English reads as follows: “Your ally is none
but Allah and [therefore] His Messenger and those who have believed — those who
establish prayer and give zakah, and they bow [in worship]” [14]. Therefore, in this
aspect, one should pay attention to the fact that in order to correctly understand the Quran
and make decisions based on it, Muslim Fakih must have a high level of command of
Arabic. That is, only the Arabic version of the Quran is authentic; translations into other
languages are relative and cannot convey the exact meaning of the verses of the Holy
Quran, since each exegete can use his own methods. For example, there is a translation of
the Quran into Ukrainian “Quran. Translation of meanings in Ukrainian”, compiled by
Mikhail Yakubovich [15].

The Quran was the Word of God, which means that only God could provide its
interpretation since it is, He who is the “author” of this Book. The first interpreter of the
Quran was the Prophet Muhammad. Shia theologians agree that God revealed to
Muhammad and the Quran, and its interpretation, and appointed him the teacher of the
Book (that is, that the Prophet should teach the people of the Quran), while the Prophet,
in turn, appointed his descendants to continue this work after him. Numerous hadiths and
historical works describe the knowledge of the imams. The Prophet and the imams are
distinguished by the inheritance of divine knowledge, and only they know the full
meaning of the Quran since it was addressed primarily to them, and through them to all
of humanity. In addition, they possess all the scriptures of the previous prophets and
knew Tafsir and Tawil (that is, the obvious and hidden meaning), despite the number of
languages in which they are written. As such, the imams have a unique relationship to the
Quran, giving the Shia Tafsir its unique character. It is also believed that the Quran,
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which Ali wrote down under the dictation of Muhammad with his real exegesis, was
passed from one imam to the next and is now with a hidden imam who will reveal it and
judge by him when he returns as the expected Mahdi (this is the Mushaf Ali, which we
mentioned above) [16]. Thus, we see that the Shiites saw proper competent interpreters in
the faces of their imams, but the possibility of direct contact with them also ceased over
time. Therefore, the authority to interpret Scripture fell on the shoulders of ordinary
people-interpreters, who were not protected from sins, unlike the Prophet and the imam:s.
The need to interpret the Quran led to the creation of a number of sciences or the
involvement of existing ones, among which the main one is the science of Quranology,
which studies the peculiarities of the internal composition of the Quran text, its content,
linguistic and stylistic properties, as well as the history of the preparation of the Quranic
text, its codification and interpretation. The key object of the study of this science is
Tafsir — commentaries on the Quran, which in fact are interpretations of the Holy
Scriptures.

When researching tafsir, one should pay attention to the concept of Tawil. Tafsir is
concerned with the interpretation of the explicit meaning of the Quran, while the Tawil is
mainly devoted to the study of the hidden meaning of the Quran and is regarded as its
esoteric interpretation. Tawil is not widely used by Sunni scholars, but Shia (especially
Ismaili) and Sufi exegetes have paid particular attention to esoteric interpretation. In
verse 7 of surah 3 of the Quran, Tawil is presented as a literary interpretation, and Tawil
of the Quran is esoteric knowledge that belongs to Allah and those who accept the
wisdom of God and have solid knowledge. This type of Tawil is a method of
interpretation that returns to zahir (visible meaning) of ayah his batin (hidden
meaning) [17]. According to classical Ismaili opinion, the Language of God is eternal
and the Quran in Arabic 1s a God-inspired work of the Prophet Muhammad, “the word of
the Messenger of God,” and it expresses the Language of God in human language. The
exoteric or literal form of the Quran in the form of Arabic words was created in time and
space by the Prophet Muhammad, while its spiritual essence emerges from the eternal
Word of God into the soul of the Prophet. The Quran in Arabic is viewed by the Ismailis
as a God-inspired discourse of signs (ayahs), symbols, parables and metaphors that
represent and indicate the transcendent and immanent ‘“Principle of Revelation”
consisting of the spiritual world of the Universal Mind and the Universal Soul, a
hierarchy of religious teachings on Earth, led by the Ismaili Imam and the physical
Cosmos or natural world. From this point of view, the purpose of the Quran is to help
believers in recognizing God through the recognition of spiritual, religious and natural
hierarchies. The role of the God-backed imams and their representative teachers is to
perform Tawil — to “decipher” the Quranic symbols, revealing the cosmic, religious and
spiritual realities that they symbolize. The Ismaili Tawil thus emerges as a hermeneutic
discourse that makes the Quranic symbols “transparent” in relation to their inner
meaning, so that the reader can recognize the symbolization of reality with the help of
these symbols [18-20]. When interpreting the Quran, it is impossible not to use the
achievements of hermeneutic science, since the latter primarily arose for the
interpretation of the scriptures of the Christian religion. But the first exegetes of the
Quran did not have access to the achievements of that science, so they had to use their
own methods. To get a more complete picture of the course of the interpretation process
in the form as it was presented by Muslim jurists, let us consider it using the example
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proposed by B. Weiss, where he considers part of ayah 38 of surah 5: “As for the thief,
both male and female, cut off their hands”. He wrote that usually jurists understand this
prescription as the duty of the head of the Muslim state or his legal representative to
punish the thief by cutting off the hand, but in fact, all parts of this prescription raise
questions from the exeget.

Weiss considered each of the words of this verse, we will consider the meanings of
“yad” — the standard translation of the Arabic word for “hand” (“hands”). The word
“yad” had three possible meanings that had to be taken into account: it was believed that
this word could mean that part of the upper limb that reaches the wrist (if you go from
the fingers up), or that that reached the elbow, or the entire limb, up to the shoulder. In
other words, this word could mean both the hand, and the forearm, and the whole arm.
This means that the forearm and hand also include a hand. It should be considered that
jurists, based on the presence of these three meanings, offered any other lexicographic
information to confirm this position. Regardless of the availability of this information,
the mujtahid was faced with the question of considering all the meanings properly and,
therefore, to consider “yad” as a polysemous word, or to consider a word “yad” as an
unambiguous word. In his attempts to choose the course he should follow, the mujtahid
had to be guided by his “sense of language”, which was usually based on familiarity with
the “high” literary tradition. What happened when a person who is well acquainted with
the language and, therefore, is its bearer heard the word “yad”? Did all three meanings
appear in his consciousness at the same time as equally possible, or is there only one of
them in his consciousness, and the rest remained in the sphere of his consciousness only
after some thought? Weiss believes that the answers to this question in different
mujtahids will inevitably differ, and they will all have a serious impact on the
interpretation process [21; 22]. It is impossible to disagree with this position, since, as it
is known, in accordance with the position of the Sunni lawyers, the punishment for theft
is the severing of the right hand, and according to the Shia — of four fingers of the right hand.

The ayah, which was analyzed by B. Weiss, belongs to the legally significant
ayahs — the ayahs al-ahkam. They are legally significant from the point of view of
Islamic law, and not from the “secular” understanding of law. In legal science, a large
number of studies have been conducted on the issues of correlation law, religion
(religious norms) and morality. In this aspect, we would like to draw attention to the Shia
(and generally Islamic) view of the use of these categories. In this point, Muhammad
Taki Misbah Yazdi writes that such a distinction cannot be considered acceptable in any
religion, and from an Islamic point of view, religion is a system of theoretical knowledge
and practical laws, and its practical laws cover all three areas: human attitude to God,
attitude a person to himself and a person to others [23]. Obviously, from the point of
view of modern legal science, the issue of rituals or ritual purity is not the subject of
jurisprudence, but they are the subject of figh, that is, Islamic law. Therefore, when we
say that the verses of al-ahkam contain legally significant norms, we mean those norms
that are significant specifically for Islamic law.

H. Behruz provides a list of legal institutions (from a non-Muslim point of view),
regulated by the Quran. He writes that the following verses of the Quran have legal
norms: on marriage, polygamy, dowry, alimony, the rights and obligations of spouses,
divorce and various methods of divorce, the period of abstinence after divorce, raising a
child, contracts, loans, pledges, compensation for harm, oath, punishment for crimes,
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will, inheritance, legal proceedings and so on. Abdali-Wahhab ibn Khallaf classified al-
ahkam verses according to the criterion of the subject of regulation and received the
following indicators: 70 verses on family law, 70 verses on civil law, 30 verses on
criminal law, 13 verses on jurisprudence and procedure, 10 verses on state law, 25 verses
on international law, 20 verses on the economic and financial structure and 50 verses on
the sources of legal provisions in general [24]. Sunni scholars believe that half or a third
of the Quran is al-Ahkam verses, while according to Shia scholars, their amount is about
five hundred. Some of them are repeated, have a similar meaning, or are canceled, so
their number in different authors is not the same.

Knowledge of the abrogated verses is very important and is necessary for a Shia
jurist to attain the level of a mujtahid. It is known that the verses of the Quran were sent to
the Prophet in connection with certain circumstances, so there are cases when due to new
circumstances, there was a need to adapt to such changes, or for certain reasons Allah
decided to change His own command, in connection with what, the Prophet received a
verse that canceled the previous one. But despite its abolition, the verse remained an
integral part of the Quran. Consider the example of verse 12 of Surah 58. Its text is as
follows: “O you who have believed! If you are secretly talking to the Messenger, give alms
before your secret conversation (to those who need it). So, it will be better for you and
cleaner. But if you do not find anything, then Allah is Forgiving, Merciful”. This verse was
sent when a group of wealthy Muslims visited the Prophet to consult with him privately,
not allowing the poor to do the same, and it offended the poor. Moreover, the Prophet was
saddened by their pomp and that he sat there for too long. Thus, was sent this verse, which
commanded the rich to pay alms to the poor before their private conversation with the
Prophet. Many scholars point out that almost no one followed this rule, and most sources
indicate that no one, except Ali himself, gave alms before meeting with the Prophet.
Because people did not follow this, their disobedience was considered a sin, and to prevent
this, Allah sent a verse in which he indicated that he forgave for this disobedience and that
Muslims should focus on worship. This was the 13th verse of the same surah: “Were you
afraid to give alms before your secret conversation? If you have not done so and Allah has
accepted your repentance, then pray, pay zakat and obey Allah and His Messenger. Allah
knows what you do” [25]. Thus, we have 2 verses, one of which was abolished by a newer
(later) verse, but both of them are contained in the text of the Quran.

In terms of the peculiarities of the interpretation of the Quran, we consider it
appropriate to consider the sources of interpretation of the Quran. Shia exegetes
identified the following 6 sources of interpretation of the Quran as appropriate:

1. Quran. This follows from the statement that the Quran interprets itself. Almost
all tafsirs referred to this source when one verse of the Quran was interpreted with the
help of another verse.

2. Sunnah. In general, the Sunnah of the Prophet and the Imams consists of hadiths,
and those hadiths that are used in the interpretation of the Holy Scriptures are called
exegetical. These hadiths go back to the following personalities: Imam Sadiq (47%), Prophet
(13.5%), Imam Bagqir (13%), Imam Ali (7.4%), Imam Reza (3.2%), Imam Kazim (2.4%),
Imam Husayn (1.1%), Imam Sajjad (1%), Ibn Abbas (1%), other imams, associates and
followers (5.9%), unknown persons (4.5%) [26]. Exegetical hadiths are of the following

types:
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— hadiths that explain the meaning of individual words and connotations (total or
total meaning of the word, both descriptive and emotional). For example, a hadith about
various connotations of the word as-suht (“forbidden”): Imam Jafar al-Sadiq said: “The
Commander of the faithful said: “The word as-sukht includes money for a killed animal,
as well as a dog, and money given prostitutes and a bribe to a judge, and a reward for a
soothsayer (sorcerer)” [27];

— hadiths that explain the meaning of the verses — these hadiths contribute to a
better understanding of the verse. For example, one of the hadiths says that one of Imam
Reza’s companions asked about the meaning of the verse: “On that day they will be
separated from their Lord by a veil” (83:15). The Imam said: “Indeed, Allah is great and
holy, cannot be described by the place where He would be, so that He could be separated
by a veil from His slaves. But He means that they will be separated by a veil from the
reward from their Lord” [28];

— hadiths that reveal the hidden meaning of the verses — some verses of the Quran
have an obvious meaning that can be grasped (external) and hidden (internal), the
knowledge of which is known only to God and His elect. For example, the hadith: “It is
narrated from the words of Daud ibn Jassas: “I heard Imam Jafar al-Sadiq (peace be upon
him!) said: “[In the verse] “And landmarks. And by the stars they are [also] guided” the
star is the Messenger of Allah (may Allah bless him and his family!), And marks are
imams (peace be upon them!)” [27].

3. Lexicographic sources — these are the sources that help to better understand the
meaning and scope of a word in the era of revelation [2]. The Quran and hadiths are
considered to be because they help to establish the meaning of words (so they are sources
of interpretation of the Quran in various aspects). Also, lexicographical sources of the
Quran are monuments of the Arabic language of the era of the revelation of the Quran,
utterances of the companions of the Prophet, dictionaries of the Arabic language and
dictionaries of the Quranic vocabulary.

4. Historical sources are very important in the interpretation of the Quran, because
the Quran itself describes historical events, such as the stories of previous prophets and
certain aspects of the biography of the Prophet. It should also be borne in mind that the
revelation of each verse was due to certain historical events (the battles of Badr, Uhud) or
events that would affect the private life of the Prophet (his relationship with others or with
members of his family).

5. Reason (meaning acl — intellect). In interpreting the Quran, the mind performs 4
functions:

—denial, critical — the evidence of reason does not accept the direct meaning of the
verses of the Quran. For example, in the interpretation of the Quranic words “the Hand of
Allah” denies the existence of God’s hand, because God does not have the body and
other characteristics of createds;

—confirmation — evidence of reason confirms or reinforces the meaning of the verse;

—analytical — the mind complements other sources, facilitating their application;

—logical — the mind reveals the logically necessary content of the verses [2]. The
implementation of this function allows us to consider the Quran in perspective, adapting it
to modern living conditions.

6. Data of practical experience — this includes the achievements of science, the
specifics of natural phenomena, then or modern social conditions and others [2].
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The source of interpretation of the Quran is also one of the criteria for classifying
tafsirs.

CONCLUSIONS

The main aspects of Quranic studies in Shia doctrine were considered in this paper.
Summarizing all the above, we present these main aspects. Shia theologians acknowledge
the Quran in the form in which it has survived to the present day. The main difference is in
the different interpretation of the Quran. The article discussed why Shia exegetes prefer to
interpret the Quran not in the order of the verses, but in the order of their revelation. We
also determined that from the point of view of non-religious law, the Quran is the result of
the “consolidation” of revelations. Nowadays, Islamic law is mainly realized through
fatwas of mujtahids. To achieve this level, one of the necessary conditions is knowledge of
Arabic (the language of the revelation of the Quran), knowledge of tafsirs and Tawil,
knowledge of the abolished and abolishing verses, the history of the revelation of the
verses. These aspects were considered in the article, their brief description was given.
Special attention was also paid to the sources of interpretation of the Quran in accordance
with the rules of Shia exegesis. As you can see, Shiite exegetes recognize 6 sources of
interpretation. In fact, Sunni interpreters use a wider range of sources, including methods
of analogy and preference. Although these same methods can be partially recognized by
the Shiites and be a part of such a method as reason. Since Shia jurists do not allow the use
of personal opinion in making legal decisions, it is clear that the use of methods based on
personal opinion will be prohibited in the interpretation of the Quran.

That is why so much attention is paid to rational methods in Shia jurisprudence.
Thus, in this work, we examined the main features of the interpretation of the Quran in
Shiite jurisprudence. Although this topic can be considered in more detail within the
framework of a more voluminous study, including a detailed analysis of the methodology
of the Shiite interpretation of the Quran using the example of specific surahs and verses.
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OJgena AnaroJgiiBua MijricHko

Kageopa meopii ma icmopii depoicasu i npasa ma aOMiHICMpamueHo20 npasa
Jloneyvruu nayionanoruu yHieepcumem imeni Bacuns Cmyca
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Aiinyp AsnimxanoBHa CabiTtoBa
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Kaszaxcokutl nayionanvruil nedazociunuil ynisepcumem imeni Abas
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IMunap AnimxanosHa Caobitosa, Ouier basgxmeroBu4 XycaiHoB

Kageopa misxcnapoonoco npasa

Inemumym Copbonna-Kazaxcman

Kaszaxcokuii nayionanvruil nedacociunuil ynisepcumem imeni Abas
Anmamu, Pecnybnixa Kazaxcman

€puap Hypaanosuu beraJiie

Kageopa cneyianvrux ropuduurux oucyuniin

Axaodemisn npasooxoponunux opeaunie npu I enepanvhiti npoxypamypi Pecnyonixu
Kazaxcman

Kocwu, Pecnyonika Kazaxcman

3AXHCT ITPAB JIIOJIUHU B AIMIHICTPATUBHOMY
CYJOYHUHCTBI 3 TOYKH 30PY MIZKHAPOJIHOTI'O ITPABA

AHoTauis. Aominicmpamugruti cyo008ull NPoyec Moxce GNIUHYMU NPAKMUYHO HA 8CI Acnekmu
JHCUMMAL FOOUHU, MAKI K OniKa, immiepayis, coyianibHe 3a0e3neye s i dcumuno. Y moi dce yac
PIWEHHsT 0ePAHCABHUX OP2AHI8 He 3a6HCOU € 3AKOHHUMU [ 8i0N08I0AE MINCHAPOOHO-NPABOGUM
cmanoapmam. B oanuil yac mooicna KoHcmamygamu 2100anizayiio a0MIHICMpamueHo2o npasda,
30KpeMa, AOMIHICIMPAMUBHO20 NPOBAONCEeHHA. AKmyanvHicms  00CAi0HCY8aHOI  npodiemu
3yMO8neHa nompeboio 8 30IUCHeHHi aHanizy MmMeMamuky 3axXucmy npag JoOuHu 8
AOMIHICMPAMUBHOMY  CYOOUUHCME] 3 MOYKU 30pY MINCHAPOOHO20 Npasd, a MAaKON®C
HEOOCMAMHbLOI MeOPemuUYHO po3pobaeHicmio Oanoi memamuku. 3 02110y HA me, WO
MIDICHAPOOHe NpaAso  6NIUBAE HA BEPXOBEHCMBO NpAA 0epicas, 6 moMmy UUcii 6
AOMIHICMPAMUBHOMY NPOBAOINCEHHI, OVI0 6 OOYIILHO NPOAHATIZY8AMU MINCHAPOOHO-NPABOGI
akmu y yiti cgpepi. Mema cmammi nonseae 6 ananizi 0xcepen MINCHAPOOHO20 Npasa 6 cgepi
3axucmy npas A0OUHU 8 AOMIHICMPamueHomy cyoouuncmei. Ilpu docniodcenni npobremamuxu
OyIU UKOPUCNAHI CYKYNHICIb 3G2ANbHOHAYKOBUX MA CNEeYianbHUX Memooie Ni3HAHH:, 30Kpema
NposioHUMU  Memodamu  Oyau: MemoO CUCMEeMHO20 aHANI3Yy, ICMOpPUKo-npagosulli. ma
NOPIBHANBHO-NPABOSULL MemoOUu. Y cmammi KOMNAEKCHO DO32NSAHYMO NUMAHHS 3aXUCHMY Npas
JHOOUHU 8 AOMIHICIMPAMUBHOMY CYOOUUHCIE] 3 MOYKU 30PY MIJNCHAPOOHO20 Npasd, 30Kpema Ha
VHIBEpCANbHOMY | peciOHanbHOMY, a came 8 pamkax €8ponelicbKozo npagosozo NpocHopy.
Bcemanoesneno, wo opeanu Oepoicasnoi énaou gidicparoms Kuiouo8y poiib 6 OeMOKPAMUUHUX
cycninbcmeax, a ix OisibHicmb 3ayinae npaga ma inmepecu QIi3uuHuUX i HOPUOUUHUX OCID.
Tpaxmuyna 3Hawumicms ROJSL2AE 8 MOMY, WO CHOPMYTbOBAHT 6 CIMAMMI NOLOICEHHS T BUCHOBKU
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MOJHCYMb OYyMU  BUKOPUCMAHI 8 HAYKOB0-00CHIOHIU cepi — 0a8 nodansuux O00CAi0HCeHb
3a2a1bHOMEOPEeMUUHUX NUMAHb 3AXUCTTY NPAB TIOOUHU 8 AOMIHICIMPAMUBHOMY CYOOUUHCNEL.

KurouoBi ciioBa: rmobansHe aAMiHICTpaTUBHE MPABO, YHIBEPCAJIbHI 1 perioHaabHi M>KHAPOAH]
JIOTOBOPH, MPAKTUKa €BPOMEHCHKOr0 CYAY.
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PROTECTION OF HUMAN RIGHTS IN ADMINISTRATIVE
PROCEEDINGS FROM THE STANDPOINT OF INTERNATIONAL
LAW

Abstract. Administrative litigation can affect almost every aspect of a person's life, such as
custody, immigration, welfare, and housing. At the same time, the decisions made by state
authorities are not always legal and those that meet international legal standards. At present, it
can be said that administrative law is becoming globalised, as well as, in particular,
administrative proceedings. The relevance of the subject matter is conditioned by the necessity of
analysing the topics of human rights protection in administrative proceedings from the
standpoint of international law, as well as the insufficient theoretical development of this subject.
Considering that international law has an impact on the rule of law of states, including in
administrative proceedings, it would be appropriate to analyse international legal acts in this
area. The purpose of the study is to analyse the sources of international law on human rights
protection in administrative proceedings. Upon the study of the subject matter, a set of general
scientific and special methods of cognition were used, in particular, the leading methods were as
follows: the method of system analysis, historical legal method; comparative legal method. The
study comprehensively considers the issue of protecting human rights in administrative
proceedings from the standpoint of international law, in particular, on the universal and regional
level, namely within the framework of the European legal space. It was established that the
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authorities have a key role in democratic societies and their activities affect the rights and
interests of individuals and legal entities. The practical significance lies in that the provisions
and conclusions formulated in the study can be used in the research area — for further research
on general theoretical issues of protecting human rights in administrative proceedings.

Keywords: global administrative law, universal and regional international treaties, the practice of
the European Court of Justice.

INTRODUCTION

“In a modern world complicated by globalisation, a person can exercise most of their
rights only with the assistance or direct participation of public authorities in this” [1]. On
the other hand, when individuals and legal entities interact with authorised government
bodies, problems of human rights violations may arise. Administrative litigation can
affect almost every aspect of a person's life, such as custody, immigration, welfare, and
housing. At the same time, the decisions made by state authorities are not always legal
and those that meet international legal standards.

“The historical conflict between the interests of the state and the citizen has led to
an evolution of protecting human rights in law and in practice” [2]. Yu.S. Pedko defined
the protection of the rights and freedoms of citizens from violations by state authorities,
local government, and their officials as a strategic goal of administrative proceedings [3].
Therewith, "administrative court proceedings constitute an integral element of a more
general system of human rights protection" [4]. Thus, "on the one hand, effective legal
proceedings are the most important basis for the protection of human rights, and on the
other hand, an important tool that improves the quality of administrative actions and
ensures effective management" [5]. "The specificity of administrative proceedings is that
any deviation from democratic or humanistic foundations can lead to a significant
infringement of human rights, the interests of society and harm to the authority of the
state" [6].

At present, it can be said that administrative law is becoming globalised, as well as,
in particular, administrative proceedings. For example, B. Kormich means that “in a
narrow meaning, global administrative law is associated with the development of certain
universal requirements for the decision-making procedure within the global
administrative space, forms autonomous legal regimes” [7]. Furthermore, the principles
of administrative law have been adopted in key human rights instruments. The standards
of administrative proceedings can be considered as an integral part of international
standards of human rights and freedoms, since they are designed to ensure the
effectiveness of judicial protection of human rights and freedoms in disputes with state
authorities [8]. Thus, considering that international law has an impact on the rule of law
of states, including in administrative proceedings, it would be appropriate to analyse
international legal acts in this area.

Notably, having analysed the scientific articles of domestic and foreign scientists,
the doctrine lacks comprehensive studies of the problems of protecting human rights in
administrative proceedings from the standpoint of international law. Therewith, O.
Radyshevskaya considered some of the international legal aspects of the impact of the
globalisation on national administrative law. She noted that the concept of global
administrative law arose to solve the problems of exercise and protection of human and
civil rights in the public law sphere. Furthermore, scholars such as A. Pukhtetskaya,
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B. Kormich [7] also studied the issues of global administrative law. E. Inshakova studied
the issues of legal protection of the rights, freedoms and legitimate interests of citizens
and organisations in administrative and other public legal relations [9]. M. Batalli studied
the issue of increasing the efficiency of public administration through improving the
system of administrative justice [5]. K. Kobylyansky investigated the human right to
defence in an administrative court [6]. D. Poncet thoroughly analysed the functions of
administrative procedures. Among the main functions, he distinguishes: (1) protection of
personal dignity; (2) promotion of citizen participation; (3) increase in transparency and
accountability; and (4) improvement of the rule of law. He also noted that administrative
procedures contribute to the protection of the rights and interests of citizens, as well as,
on the other hand, good governance and, therefore, the quality of final decisions.

The methodological framework of the study constitute a set of general scientific
and special methods of cognition, the application of which is carried out within the
framework of a systematic approach. Achievements of individual objectives of the study
led to the use of the following methods: the historical legal method was applied when
considering the evolution of administrative proceedings and the development of
international legal provisions on human rights in administrative proceedings;
comparative legal method — when comparing international legal provisions on the
protection of human rights in administrative proceedings at the universal and regional
level, within the framework of the European legal space; the method of systems analysis
helped to comprehensively consider the issues of protecting human rights in
administrative proceedings from the standpoint of international law.

1. ANALYSIS OF UNIVERSAL TREATIES ON PROTECTION OF HUMAN
RIGHTS IN ADMINISTRATIVE PROCEEDINGS

The situation necessitates the establishment of mechanisms for monitoring the
observance of human rights and the legality of actions/inaction of state authorities in
public administration. Upon dealing with state authorities, it is very important for
individuals and legal entities to be able to file a complaint and seek the renewal of
violated rights from the state, local government, etc. These issues are dealt with by
administrative proceedings, which "in general, makes provision for the activities of
administrative courts for the purpose of considering and resolving public law cases" [10].
Importantly, the role of administrative justice is very important in the modern world, as it
creates opportunities to guarantee the performance of everyday duties by officials in
accordance with the laws [11]. Administrative litigation has played an important part in
the struggle to restrict and establish judicial control over government action [12].
Administrative justice and human rights protection have similar goals. Firstly, they
are both associated with the relations between the state and the individual. Secondly,
administrative proceedings protect individuals and legal entities from illegal actions of
representatives of state authorities, while human rights impose obligations on the state to
respect and protect the rights and freedoms of people. Historically, "administrative
justice" was formed in France when Napoleon Bonaparte created the Council of State in
1799. Councils of prefectures were soon established. By the law of 1872, the councils of
the prefectures were given judicial powers, they were given the right to make judicial
decisions. The decisions of the new courts, apart from influencing the legality of specific
actions of the administration, gave rise to many provisions of administrative law" [13].
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With the adoption by the UN General Assembly of the Universal Declaration of
Human Rights! on December 10, 1948, civil, cultural, economic, political, and social
rights were recognised. Therewith, Article 8 stipulates that everyone has the right to seek
legal aid if their rights are not respected. This Article also provides for recourse to
administrative remedies. It should be noted that although the Universal Declaration of
Human Rights is not a legally binding instrument per se, since it was adopted by a
General Assembly resolution, the principles it contains are currently considered legally
binding on states as a custom of international law.

Articles 2 and 14 of the 1966 International Covenant on Civil and Political Rights?
oblige states (a) to provide any person whose rights and freedoms are violated with an
effective remedy, even if the violation was committed by persons acting in an official
capacity; b) to ensure that the right to legal protection for any person claiming such
protection is established by the competent judicial, administrative, or legislative
authorities, or any other competent authority prescribed by the legal system of the state,
and to develop judicial remedies; ¢) to ensure that remedies are applied by the competent
authorities when they are provided; d) to ensure equality of all before the courts.

Therewith, in 2004, the Human Rights Committee, created to monitor the
implementation of the International Covenant on Civil and Political Rights, noted that
“the Committee attaches great importance to the fact that States parties establish
appropriate judicial and administrative mechanisms to address complaints of violations
of rights in domestic legislation. Furthermore, in 1998, the UN Committee on
Economic, Social, and Cultural Affairs stressed that administrative remedies, not just
remedies, are an important means of providing “effective remedies” to people whose
rights are violated. “The right to an effective defence should not be interpreted as
necessarily requiring a remedy. In many cases, administrative remedies will be sufficient,
and those within the jurisdiction of the State party have a legitimate reason, based on the
principle of good faith, to expect all administrative authorities to consider the
requirements of the Covenant in making their decisions. Any such administrative

remedies must be available, acceptable, timely, and effective™.

2. ANALYSIS OF REGIONAL TREATIES OF THE EUROPEAN LEGAL SPACE
IN PROTECTION OF HUMAN RIGHTS IN ADMINISTRATIVE PROCEEDINGS

The issues of the protection of human rights in administrative proceedings within the
Council of Europe were first raised on October 7-8, 2002 at the First Conference of the
Heads of the Supreme Administrative Courts of Europe entitled “Opportunities and scope
of judicial control over administrative decisions”. As a result of the conference,
conclusions were drawn up, which supported the creation of the Project Group from

"Universal Declaration of  Human Rights. (1948, December). Retrieved from
https://www.un.org/en/universal-declaration-human-rights/

YInternational Covenant on Civil and Political Rights. (1966, December). Retrieved from
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx

3General Comment No. 31. “The Nature of the General Legal Obligation Imposed on States Parties to the
Covenant”. (2004, March). Retrieved from https://undocs.org/en/CCPR/C/21/Rev.1/Add.13

4Substantive issues arising in the implementation of the International covenant on economic, social and
cultural rights. (1998, December). Retrieved from https://www.refworld.org/docid/47a7079d6.html
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administrative law. It was also indicated that at the level of the European Convention on
Human Rights and Fundamental Freedoms, general standards of judicial administrative
procedure are enshrined in Article 13 and paragraph 1 of Article 6. Article 13 of the
Convention establishes the right to an effective remedy “Everyone whose rights and
freedoms... are violated, has the right to an effective remedy before a public authority,
even if the violation was committed by persons acting in an official capacity”!.

Later, the Committee of Ministers of the Council of Europe on protection of human
rights in administrative proceedings adopted the following recommendations:

1. Recommendation of the Committee of Ministers to member states on the
implementation of administrative and judicial decisions in the field of administrative law
dated 20032,

2. Recommendation of the Committee of Ministers to member states on judicial
review of administrative acts dated 2004°.

3. Recommendation (2007) 7 of the Committee of Ministers to member states on
good governance dated 2007*.

In particular, the above documents stipulate the necessity of maintaining the
confidence of individuals and legal entities in the administrative and judicial system.
Furthermore, it is pointed out that effective judicial oversight of administrative acts to
protect the rights and interests of individuals constitutes an essential element of the
human rights protection system. Therewith, public authorities play a key role in
democratic societies, and their activities affect the rights and interests of individuals and
legal entities. Notably, when public authorities provide services to individuals and legal
entities, as well as make decisions, they should act within a reasonable time.

In the 2001 case Kress v. France, the European Court of Human Rights noted that
the very creation and existence of administrative courts can certainly be noted as one of
the leading achievements of the state based on the rule of law®. Considering that the
European Court of Human Rights has applied the Convention for the Protection of
Human Rights and Fundamental Freedoms to protect individuals in their relations with
the administration, it is necessary to analyse the practice of the Court in these matters.
Although Article 6 refers to civil and criminal matters, it may appear that this Article
does not cover the scope of administrative matters. But the practice of the European
Court of Human Rights indicates that consideration of a case in another jurisdiction, in
particular an administrative one, is not an obstacle to the recognition of the

'European  Convention on  Human  Rights. (1950,  November). Retrieved from
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005

2Recommendation Rec(2003)16 of the Committee of Ministers to member states on the execution of
administrative and judicial decisions in the field of administrative law (2003, September). Retrieved from
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805df14f

3Recommendation Rec(2004)20 of the Committee of Ministers to member states on judicial review of
administrative acts. (2004, December). Retrieved from https://search.coe.int/cm/Pages/result details.aspx?
ObjectID=09000016805db3 {4

4Recommendation CM/Rec(2007)7 of the Committee of Ministers to member states on good administration
(2007, June). Retrieved from https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d5bb1
SJudgment of The European Court of Human Rights No. 39594/98 “Case Kress v. France”. (2001, June).
Retrieved from https://www.menschenrechte.ac.at/orig/01 3/Kress.pdf
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inadmissibility of the case under Article 6'. In general, the European Court of Human
Rights has extended the scope of Paragraph 1 Article 6 to disputes between citizens and
public authorities, in particular to:

1. Disputes on expropriation, cancellation of a building permit, land acquisition
and, in general, decisions that violate the right to ownership.

2. Disputes regarding permits, licenses, including those necessary for conducting a
certain type of economic or professional activity.

3. Disputes regarding contributions under the social security programme.

4. Disputes between civil servants and the state.

In accordance with the provisions of Articles 6 and 13 of the Convention, the
system of European standards of administrative proceedings can be described as
comprising the following elements: 1) the right to consider the case by a court
established based on the law; 2) independence and impartiality of the court, transparency,
and publicity in the consideration of the case; 3) a fair trial; 4) reasonable terms for the
consideration of the case; 5) the obligation to comply with the judgement [8]. One
example of a dispute between citizens and state bodies can be the case of Karelin v.
Russia dated 2016. The European Court of Human Rights held unanimously that there
had been a violation of Article 6 (right to a fair trial) of the Convention for the Protection
of Human Rights and Fundamental Freedoms?. In the case, it was recognised that the
absence of an accusing party in a trial for an administrative offence means a violation of
the right to a fair and impartial trial.

At the 1990 Copenhagen Meeting, for the first time, OSCE Member States
committed themselves to providing effective remedies against administrative decisions?.
Also at this meeting, they drew up a list of “elements of justice” that are essential to fully
express the inherent dignity of the human person and the equal and inalienable rights of
all people. Therewith, one of the components of “justice” was that “everyone will have
effective remedies against administrative decisions in order to guarantee respect for
fundamental rights and ensure that the legal system is not harmed”, as well as
“administrative decisions directed against any or individuals who are fully substantiated
and should usually indicate the usual remedies available”. A year later, in 1991, at the
Moscow meeting, the OSCE Member States established that “every person shall have
effective remedies against administrative decisions in order to guarantee respect for
fundamental rights and ensure that the legal system is not harmed. For the same purpose,
effective remedies will be provided for persons who have suffered damage as a result of
the administrative provisions™.

As a result of the interaction between the European legal order and the legal order
of the EU member states, it is possible to note the influence of European administrative
law on national legal orders. And although the EU still lacks a comprehensive set of

"European Convention on Human Rights. (1950, November). Retrieved from
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005

2Judgment of The European Court of Human Rights No. 926/08 “Case of Karelin v. Russia”. (2016,
September). Retrieved from https://hudoc.echr.coe.int/fre#{"itemid":["001-166737"]}

3Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE. (1990).
Retrieved from https://www.osce.org/files/f/documents/d/0/14305.pdf

4 Document of the Moscow Meeting of the Conference on the Human Dimension of the CSCE. (1991).
Retrieved from https://eos.cartercenter.org/uploads/document_file/path/376/OSCOW_Moscow_ RU.pdf
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codified rules of administrative law, especially administrative procedural law, the process
of approximation of the laws of the member states in this area should be noted. In
accordance with Article 298 of the Treaty on the Functioning of the EU, as amended by
the Lisbon Treaty of 2007, “in the performance of their functions, the institutions, bodies,
offices, and agencies of the Union shall enjoy the support of an open, effective, and
independent European administration™".

One of the important acts adopted in the EU with the purpose of codifying
administrative procedures is, in particular, the Resolution of the European Parliament
with the Commission's recommendations on the law of EU administrative procedures of
January 15, 2013%[14; 15]. Also, numerous principles follow from case law that apply to
administrative proceedings, such as the principles of good governance; the duty to
present facts impartially, accurately, and comprehensively; obligation to notify interested
parties about the commencement of administrative proceedings; duties to be diligent; the
obligation to complete the proceedings within a reasonable time; as well as the right of
interested parties to information.

CONCLUSIONS

Thus, the study for the first time analyses the international legal provisions and practice
of the European Court of Human Rights in protection of human rights in administrative
proceedings. It has been established that administrative proceedings can affect almost all
aspects of a person's life, for example, in the field of custody, immigration, social
security, and housing. This means that the protection of human rights in this area is very
important in the modern world. A number of universal international treaties, such as the
Universal Declaration of Human Rights of 1948, the International Covenant on Civil and
Political Rights of 1966, and the International Covenant on Economic, Social and
Cultural Rights of 1966, contain a number of international legal provisions related to the
protection of human rights in administrative legal proceedings. The study also analysed
the specificity of the regulation of the protection of human rights in administrative
proceedings within the framework of the European legal space, namely within the
framework of the Council of Europe, the European Union and the Organisation for
Security and Cooperation in Europe. Furthermore, it analysed the practice of the
European Court of Human Rights in this area and established that Article 6 of the
Convention for the Protection of Rights and Fundamental Freedoms also extends its
scope of application to administrative cases.
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Amxena IHasiaiBaa JlejieueHKO

Kageopa pezionanvnozo ynpasninus, micyeso2o camospaoyeants ma
VAPAGNIHHA MICIOM

Hayionanvna axademis oeporcasnozo ynpaeninusa npu Ilpesudenmosi Yxpainu
Kuis, Ykpaina

Oubra IOpiiBaa JledbequHcbka

Kageopa pezionanvnozo ynpasninus, micyeo2o camospaoyeants ma
VAPAGNIHHA MICIOM

Hayionanvua axademis deporcasnoeo ynpasninmua npu llpezuoenmosi Ykpainu
Kuis, Ykpaina

Cepriii BaaepiiioBuu CboMiH

Biooin npasosoi ma anmukopynyitinoi noaimuxu
Hayionanvnuii incmumym cmpame2iunux 00cniodHcensb
Kuis, Ykpaina

Bosogumup Mukousaiionu Bakyienko

Kageopa pezionanvrnoco ynpasninms, micyeoeo camospsaoysants ma
VRPABATHHA MICINOM

Hayionanvna akademisn oepoicasrnozo ynpaesninusa npu Ilpesudenmosi Yxpainu
Kuis, Ykpaina

Haragig Crenanisua ITix

Kadgheopa nybniunoeo aominicmpysanms
Midxcpezionanvna Axademisn ynpaeninHs nepcoHaiom
Kuis, Ykpaina

3ATIPOBAJI)KEHHS IIOHATTSA «CTAJIMA PO3BUTOK» ¥V
KOHTEKCTI KOHCTUTYIIMHOI PEOOPMHU YKPATHH

AHoTauis. Ha winsaxy pozsumky inmezpayitinux npoyecie Ykpaina nompedye KomniekcHozo ma
CUCIMEMHO20 OHOBIEHHS 3AKOHOOABYUX MA HOPMAMUBHO-NPABOSUX AKMIE 8 MOMY HuUcli 1
Koncmumyyii Ykpainu. Cmamms npucesiueHa O0OIDYHMYSAHHIO OCHOBHUX NPUHYUNIE ma
NPAKMUMHUX WIAXIE peanizayii HOGImHIX nioxo0ie 00 KOHCMUMYYIHO-NPAB08020 3a0e3neueHHs
COYIANbHUX MA SYMAHIMAPHUX NepemeopeHb 6 YKpaini 6 KoumeKCmi C8Iimosux meHoeHyill
CMano20 po3sUMKY, d MaKoic npodiemi NPaAKmuyHO20 8NPOBAONCEHH KOHCIMUMYYIUHUX OCHO8
ichysannsi Yrpaincokoi Oepoicasu. 3aznauaemuscs, wo cmpameziuHum OadcauHam Yxpainu €
Gdopmyeanns 61aCHO20 MAUOYMHLO20 HA OCHOBI NPUHYUNIE CIAN020 PO3GUMKY 3 Memoio
BNPOBAVIUCEHHSL €BPONEUCHKUX CINAHOAPMIB HCUMMS MA 00CASHEHHS NPOBGIOHUX NO3UYIL ) C8IMI.
Takooic 6i03nauaemvbcsi 8i0CYMHICMb AKICHUX 3pYUIEHb Y 30IUCHEHHI COYIANbHO 3HAYYUIUX
pedopm, cnpamMosanux Ha po3poOKy NPUHYUNOBO HOBUX NiOX00i8 00 CMpAMeiuHUX HANPIMKIG
COYIaANbHO-EKOHOMIYHO20 MA NOAIMUYHO20 PO3BUMKY KPAIHU 8 KOPOMKOCIMPOKOBIL NepCneKmuei
6 KonmeKkcmi peanizayii’ Jleknapayii mucadwonimmsi, 1Ka 6U3HA4Ae 8cebiuny cucmemy yiHHocmel,
NPUHYUNIE MA KIOY08UX YIHHOCMeEl 32I0HO 3 mpboma ocHosHumu manoamamu OOH: mup ma
be3nexa; po3eumox; npaea A0OuUHU. 3poOaeHO UCHOBOK, WO 3a 084 OeCAMUNIMML 3 MOMEHMY
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oiyitinoco 86e0eHHs NOHAMMA «CMAIUL PO3BUMOKY, B0OHO 6Ce SUUULIO [3 CYMO HAYKOBO20
MepMIHY Ul WUPOKO 3ACMOCOBYEMbCA CEIMOBUM cnigmosapucmeom (30kpema, 6 akmax OOH) ma
BIMUU3HAHOIO NOJIMUYHOK) eNimOoK He Juule 8 HOPMAMUBHO-NPABOBUX OOKYMEHmAx, a U y
NOBCAKOCHHUX KOMYHIKayisax. AKmMyanvHicms 3ano4amky8anusi KOHCMumyyitnoi pegopmu @
Ykpaini nepedbauac eunpaenenusi cymmeeux HeOONIKi8, AKI 3 PI3HUX NPUYUH ICHYIOMb Y
Koncmumyyii, ma 36eprenns 00 pisHux iHcmumyyii y cgepax 600CKOHANEHHS MEXAHIZMY
depoicagnoi  enaou (popmu npasninHg);, CMBOPEHHI KOHCMUMYYIUHUX NepeoyMos8 0/
Oeyenmpanizayii; 3MiYHeHHs He3ANeHCHOCMI ma nPoghecionanizmy cyoosoi 61adu moujo.

KaiouoBi cinoBa: MiKHApOAHHWN OCBiN, PETyIsATOPHA MiATPUMKA, KOHCTUTYHIWHUN TOPSAOK,
IOpUAMYHA CHJIA, TTOJIITUYHUH PO3BUTOK JIEPIKABU.
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INTRODUCTION OF THE CONCEPT OF SUSTAINABLE
DEVELOPMENT IN THE CONTEXT OF THE CONSTITUTIONAL
REFORM OF UKRAINE

Abstract. On the way to the development of integration processes, Ukraine needs a
comprehensive and systematic update of laws and regulations, including the Constitution of
Ukraine. The article is devoted to substantiation of the basic principles and practical ways of
implementing the newest approaches to the constitutional and legal support of social and
humanitarian transformations in Ukraine in the context of world tendencies of sustainable
development, as well as the problem of practical implementation of the constitutional foundations
of the existence of the Ukrainian state. It is noted that the strategic will in Ukraine is to form our
own future based on the principles of sustainable development in order to implement in our
country European standards of living and to reach leading positions in the world. It is also noted
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the lack of qualitative shifts in the implementation of socially significant reforms to aim in
developing fundamentally new approaches to the strategic directions of socio-economic and
political development of the country in the short term in the context of the implementation of the
Millennium Declaration, which is defined a comprehensive framework of values, principles and
key values under three major UN mandates: peace and security,; development; Human Rights. It
is concluded that in two decades since the official introduction of the concept of “sustainable
development” has already come out of the purely scientific term, and is widely used by the world
community (in particular, in UN acts) and the domestic political elite not only in the normative-
legal documents, but also in everyday communications. The urgency of launching constitutional
reform in Ukraine involves correcting the substantive deficiencies that exist in the Constitution
for various reasons and referring to different institutions in the fareas of improvement of the
mechanism of state power (forms of government); creation of constitutional preconditions for
decentralization, strengthening the independence and professionalism of the judiciary etc.

Keywords: international experience, regulatory support, constitutional order, legal force,
political development of the state.

INTRODUCTION

Our country, like the rest of the world, has a great need of professional scientific
justification for the basic principles and practical ways of implementing the latest
approaches to constitutional and legal support for social and humanitarian
transformations in the context of world trends in sustainable development. Now Ukraine
is going through an extremely difficult stage of its own state, when the very possibility of
practical implementation of the constitutional foundations of the existence of the
Ukrainian state is questioned. The Ukrainian people de facto cease to be the bearer of
sovereignty and the only source of power in the state, but are held hostage to the engaged
leaders of power institutions, for which patriotism and national dignity are often
replaced, under a veil of political expediency, by the interests of transnational
corporations. Analysis of recent research and publications shows that, according to many
domestic and foreign lawyers, the Constitution of Ukraine' today loses the highest legal
force in the state, its norms cease to be norms of direct effect, and certain provisions
enter into antagonistic contradictions with modern realities of social, political and
economic life in the country, and then it ceases to be a reliable foundation of the
Ukrainian state. M. Orzikh, A. Yezerov [1] — point out, “however perfect the is
Constitution..., there comes a time when it ceases to be partially or completely in line
with the dynamically developing social relations”; V. Hrytsyk [2] — indicates that “the
constitutional process in Ukraine in recent years can be compared to the snow ball, which
rolls, accumulating on itself, as snow, more and problems”; Yu. Shemshuchenko, O.
Batanov, A. Krusian et al. [3] — define the main trends in the development of domestic
constitutionalism: substitution of the principle of the rule of law and the Constitution of
Ukraine with the principle of political expediency; increasing the influence of civil
society on the functioning of state institutions and mechanism, etc.

Direct violations of the Basic Law? have become an axiom in Ukraine and are not
only obvious to legal specialists, namely:

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254x/96 -Bp
’Ibidem, 1996
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— the sovereignty of Ukraine does not extend to the whole territory of the country,
our country is not indivisible and inviolable within the existing border (Art. 2');

— for officials of all levels, especially supporters of paternalism, it is not obligatory
to have a single citizenship of Ukraine (Art. 4%);

— the right to change the constitutional order in Ukraine, the organization of state
power and local self-government, territorial structure, national security pillars and other
important institutions of constitutional and legal relations in Ukraine are in fact usurped
by the state, its bodies and public officials (Art. 5%);

— recourse to the courts for the protection of constitutional human rights and freedoms
directly on the basis of the Constitution of Ukraine* is not guaranteed (Art. 8°);

— the free development, use and protection of Russian and other languages of national
minorities of Ukraine is not guaranteed (Art. 10°).

— the right of ownership of the Ukrainian people to land, its subsoil and other natural
resources has passed to the state. The land ceased to be the main national wealth and lost
special protection from the state (Art. 13, 147).

The purpose of the article is the scientific and theoretical justification of the basic
principles and practical ways of implementing the latest approaches to constitutional and
legal support of social and humanitarian transformations in Ukraine in the context of
world trends of sustainable development, as well as the provision of proposals for
updating the Constitution of Ukraine on the basis of sustainable development.

The objectives according to the purpose are as follows: to provide specific reasons
for introducing the concept of sustainable development into the Constitution of Ukraine;
prove the relevance of constitutional and legal support for social and humanitarian
transformations in Ukraine in the direction of sustainable development in new
geopolitical realities in the near future.

1. CHARACTERISTIC OF CONSTITUTIONAL COMPLAINT AS A
POTENTIALLY EFFECTIVE MEANS OF PROTECTING HUMAN RIGHTS

As aresult of the constitutional reform of the sphere of justice, Ukraine has established a new
constitutional right to a constitutional complaint. On June 2, 2016, the Verkhovna Rada of
Ukraine adopted the Law of Ukraine “On Amendments to the Constitution of Ukraine
(relating to justice)”® which provides for a new constitutional mechanism for the
protection of the rights and freedoms of natural and legal persons through the
introduction of the institution of a constitutional complaint. Constitutional changes came
into force on September 30, 2016. In accordance with article 151-1 of the Basic Law’,

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-gp
Ibidem, 1996

3Ibidem, 1996

4Ibidem, 1996

SIbidem, 1996

SIbidem, 1996

"Ibidem, 1996

8Law of Ukraine No. 1401-VIII “On Amendments to the Constitution of Ukraine (relating to justice).
(2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/1401-19.

°Constitution of Ukraine, op. cit.
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the Constitutional Court of Ukraine decides on the constitutionality of the law of Ukraine
on the constitutional complaint of a person who considers that the law of Ukraine applied
in his or her final court decision is contrary to the Constitution of Ukraine. A
constitutional complaint may be filed if all other domestic remedies have been exhausted.
Under article 55, paragraph 3, of the Constitution, everyone is guaranteed the right to file
a constitutional complaint with the Constitutional Court on the grounds established by
the Constitution and in accordance with the procedure established by law. At the same
time, a number of issues related to the further realization of this right in Ukraine remain
unresolved and require much more active scientific, expert and analytical attention. Since
everyone knows that judicial practice is still being formed in another way, and previous
versions of the procedural codes have hardly developed, the principle contained in article
8! of the Basic Law significantly hinders the already not too big activity of judges in
approving the supremacy of the Constitution of Ukraine. But if the courts have not yet
been able to apply the Constitution correctly, what could be demanded of other
participants in public relations, including politicians, ordinary representatives of public
authorities or “ordinary citizen” [4].

On the basis of statistical information received by the Registrar of the
Constitutional Court of Ukraine as of June 24, 2019, 1,539 constitutional complaints
were registered, in particular, in 2016 there were 39, in 2017 — 435, in 2018 — 690, in
2019 — 375 constitutional complaints (Figure 1) [4].
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Figure 1. Number of constitutional complaints received and registered with the Registrar of the
Constitutional Court of Ukraine from October 2016 to June 2019

Of the registered 1.539 constitutional complaints, 996 were returned to the subject of
the appeal because of the non-compliance of its form with the requirements of the Law of
Ukraine “On the Constitutional Court of Ukraine”?; 529 — distributed to the reporting
judges; 14 — were under consideration in the Registrar of the Constitutional Court of
Ukraine (Figure 2) [4].

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254x/96-sp
2 Law of Ukraine No 2136-VIII “On the Constitutional Court of Ukraine”. (2017, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/2136-19#Text
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Figure 2. Number of registered constitutional complaints as of 24.06.2019

The issues raised by the subjects of the right to a constitutional complaint, on
which constitutional proceedings were opened in 2018, concerned: pension and social
law — 24%; civil procedural law — 10%; State budget of Ukraine — 8%; law of criminal
procedure — 21%; economic procedural law — 5%; administrative offence — 5%;
administrative proceedings — 5%; financial law — 11%; labour law — 11% [4].

% Pension and Social Law

+ Civil Procedural Law

% State budget of Ukraine

% Law of Criminal Procedure
+ Economic Procedural Law
-~ Administrative Offence

# Administrative Proceedings
#, Financial Law

7 Labour Law

Figure 3. Issues raised by subjects of the right to a constitutional complaint, on which constitutional
proceedings were opened in 2018

As Figures 1-3 show, the high expectations of a constitutional complaint as a
potentially effective means of protecting human rights have not been fully met for the day.
Today the society expects more active consideration and decision-making on constitutional
complaints from the Constitutional Court of Ukraine. The level of legal literacy
(professional qualifications) of the subjects of the appeal is one of the problems that can be
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identified in the implementation of a constitutional complaint, which is confirmed by the
data provided on the return of complaints to the subjects of the appeal or the decision to
refuse to accept by a collegium or senate of the Constitutional Court of Ukraine. Only well-
trained legal professionals can understand the complex issues of constitutionality, the
fundamental nature of human rights and freedoms, the systemic relationship between the
law and the provisions of the Constitution of Ukraine'. And this in turn affects the access
to justice for the ordinary citizen [4].

The analysis suggests that this is not a complete list of direct violations of the
Constitution of Ukraine, which not only hinder state construction, but also threaten the
future of Ukrainian independence. Today, there is an objective need to revise the
fundamental principles of the Ukrainian state and to develop fundamentally new
approaches to the strategic directions of the social, economic and political development
of the state in the near future in the new geopolitical realities caused by the annexation of
the Crimean peninsula, the unflagging hybrid aggression by the Russian Federation,
permanent outbreaks of pandemics (such as Swine influenza, COVID-19, etc.), as well as
regular world economic crises [5-7].

2. ANALYSIS OF THE IMPLEMENTATION OF THE SUSTAINABLE
DEVELOPMENT STRATEGY IN UKRAINE

UN Millennium Development Goal, which was adopted in 2000, by 189 countries at the
UN Millennium Summit, and which established a comprehensive framework of values,
principles and key factors of development under the three core UN mandates: peace and
security; development; human rights, is the modern guide to human development for the
entire civilized world. The road map for the implementation of the Millennium
Development Goal proposed a set of eight universal goals, with specific time frames and
quantitative indicators, aimed at eliminating all major obstacles to the decent life of every
human being in any society, namely, the eradication of hunger and extreme poverty;
access to education; ensuring gender equality; reducing maternal and child mortality;
reducing HIV/AIDS and other diseases; environmental sustainability and harmonization
of external assistance for developing countries [8].

For 15 years, the Millennium Development Goals have been a driving force for
reducing income poverty, ensuring critical access to water and adequate sanitary
conditions, reducing child mortality and substantial improvement in maternal health [9-
11]. They have also given a boost to the global movement for free primary education,
encouraging countries to invest in future generations. Above all, however, the
Millennium Development Goals have achieved tremendous success in the fight against
HIV/AIDS and other curable diseases, in particular malaria and tuberculosis. The main
achievements in the implementation of the Declaration (compared to 1990) were: more
than 1 billion people were saved from extreme poverty; child mortality and the number
of out-of-school children decreased by more than half; HIV/AIDS cases fell by almost
40% (compared to 2000) [12]. In September 2015, within the 70th session of the UN
General Assembly, the world community defined new guidelines for the development of
mankind for the next fifteen years (2015-2030), called Transforming our world: The
2030 Agenda for Sustainable Development and presented in the form of seventeen global

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254x/96 -Bp
°
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Sustainable Development Goals, namely, poverty reduction; overcoming hunger,
developing agriculture; good health and well-being; quality education; gender equality;
clean water and adequate sanitary conditions; clean and affordable energy; decent work
and economic growth; industry, innovation and infrastructure; inequality reduction;
sustainable urban and community development; responsible consumption and
production; mitigation of climate change; marine resources conservation; protection and
restoration of terrestrial ecosystems; peace, justice and strong institutions; partnership for
sustainable development [13].

Ukraine, by participating in the historic United Nations Summit for Sustainable
Development in Rio de Janeiro (Rio+20), has clearly demonstrated its strategic freedom
to shape its own future on the basis of the principles of sustainable development. Along
with other countries, our country has worked hard to realize the Millennium
Development Goals determined by the results of the UN Millennium Summit held in
2000. Thus, in January 2015 the Strategy of Sustainable Development “Ukraine — 2020
was approved by the Decree of the President of Ukraine P. Poroshenko!, in which, in
addition to general phrases about the transition to a new era of history and a unique
chance to build a new Ukraine, a number of concrete practical measures were defined
with the aim of introducing European standards of life in our state and reaching the
leading positions in the world [14-16].

According to the Roadmap and first priorities for the implementation of the
Strategy, 62 reforms and programmes for the development of the state were to be
implemented within certain four vectors of movement (development, security,
responsibility and pride). At the same time, the implementation of such reforms and
programmes as national security organization and defence reform; power renewal and
anti-corruption reform; judicial reform; reform of a law-enforcement system;
decentralization and public administration reform; deregulation and enterprise
development; reform of a health-care system; tax reform; program of energy
independence; program of popularization of Ukraine in the world and promotion
Ukraine's interests in the world information space were identified as priorities.

The analysis suggests that as of April 2020 none of the identified 25 key indicators
assessing the implementation of reforms and programmes (it. 4. Strategic indicators of
realization of the Strategy) are not reached. None of the announced reforms (programs)
has been fully implemented, and in certain spheres of social and political life the situation
has deteriorated on the contrary (small and medium-sized businesses, state customs and
integration into the customs community of the EU, municipal housing economy,
attraction of investments; optimization of the system of state authority; pension reform;
reforms of health systems, education, culture, public policy in science and research). Of
particular concern is the lack of qualitative changes in the implementation of socially
significant reforms, such as the renewal (not the change of personalities) of power and
anti-corruption reform; ensuring that everyone has the right to a fair trial by an
independent and impartial court; the establishment of a professional institute of the
public service; enabling local self-government and building an effective system of
territorial organization of power, etc.

"Decree of the President of Ukraine No. 5/2015 “On the Sustainable Development Strategy "Ukraine
2020"”. (2015, January). Retrieved from https://zakon.rada.gov.ua/laws/show/5/2015.

°
60



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

In September, 2019 the Global sustainable development goals till 2030 proclaimed
the Resolution of the General Assembly of the United Nations of September 25, 2015
No. 70/1" were supported by the Decree of the President of Ukraine V. Zelenskyi? and
the results of their adaptation taking into account specifics of development of Ukraine
stated in the National report of “a sustainable development goals of Ukraine” and also
definite purposes of sustainable development of Ukraine until 2030 [17]. According to
the carried-out analysis, for two decades from the moment of the official introduction the
concept “sustainable development™ already left the plane of purely scientific term, and is
rather widely used by the international community (in particular, in acts of the UN and
the EU) and domestic political elite not only in standard and legal documents, but also in
daily communications. However, the Constitution of Ukraine does not mention the term
“sustainable development” at all, which introduces a certain dissonance into the general
hierarchy of the domestic legal and regulatory framework, in a certain way makes it
difficult to adapt Ukrainian legislation to world standards and prevents the full
ratification of concluded contracts (agreements) with foreign partners.

Constitutional reform in Ukraine is objectively necessary not only to expand
(updating) the conceptual framework, but also due to better reasons, in particular, the
need to restore the legitimacy of the Basic Law as an act of constituent power. At
present, this legitimacy is significantly undermined by legally questionable decisions of
the constitutional process of the last ten years related to the desire of individual
politicians to strengthen the power vertical [18]. Equally important is the urgency of the
beginning of constitutional reform in Ukraine — the need to correct the substantive
shortcomings that exist in the Constitution for various reasons and concern various
institutions in the directions: improvement of the mechanism of state power (form of
government); creation of constitutional foundations for decentralization; reinforcing the
independence and professionalism of the judiciary; solution to the dilemma of ensuring a
certain amount of social and economic human rights in the Constitution, etc. [19]. More
specific reasons for introducing the concept of “sustainable development” into the text of
the Constitution include.

First, Ukraine has sufficiently specific international commitments on sustainable
development as defined by the UN strategic documents, in particular the UN General
Assembly Decision No. 70/1 of 25 September 2015° (17 global sustainable development
goals covering 169 targets and 240 indicators), the Association Agreement between
Ukraine and the EU regarding the introduction of innovative changes in Ukraine in the
direction of sustainable development, etc. Secondly. Our country demonstrably needs a
fundamental modernization of the strategic objectives, basic principles and public
mechanisms of public administration of social and economic development in the
direction of sustainable development in order to minimize the negative consequences of
the dominance of resource and energy-intensive industries and technologies, the

'Resolution of the General Assembly of the United Nations, No. 70/1. (2015, September). Retrieved from
https://undocs.org/A/RES/70/1

2Law of Ukraine No. 1678-VII “On the ratification of the Association Agreement between Ukraine, of the
one part, and the European Union, the European Atomic Energy Community, and their Member States, of
the other part” (2014, September). Retrieved from https://zakon.rada.gov.ua/rada/show/1678-18.

SUN  General Assembly Decision No. 70/1. (2015, September). Retrieved from
https://www.google.com/search?q=%chrome.69157&sourceid=chrome&ie=UTF-8#
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commodity orientation of exports, the excessive concentration of environmentally
hazardous production in industrial regions and the like over the past decades. The third.
The constitutional introduction of the term “sustainable development” creates a single
conceptual basis for the purpose of analysing the level of social and economic
development and well-being of the population, as well as compliance with the natural,
scientific and technical, agricultural and industrial potential of Ukraine, the qualification
and educational level of the population, and the social, historical and cultural traditions of
the Ukrainian people. The fourth. The establishment of definitions, goals, objectives and
mechanisms of sustainable development in the Basic Law will contribute to the
improvement and more effective implementation of normative and legal acts in Ukraine,
national, sectoral and regional documents. The fifth. Ukraine's transition to sustainable
development is a sustainable concept for the domestic scientific school, has a proper
theoretical justification, has undergone practical testing and enjoys appropriate public
support.

The introduction of the term “sustainable development” in the text of the
Constitution of Ukraine! should take into account that it is the official Ukrainian
equivalent of the English term “sustainable development”, the literal translation of which,
according to the context, can be “viable development” and, within the meaning of “self-
sustaining development”, can also be interpreted as a comprehensively balanced
development. According to the United Nations Commission on Sustainable
Development, its purpose is to meet the needs of modern society without compromising
the ability of future generations to meet their needs. The theory of sustainable
development is an alternative to the paradigm of economic growth, which ignores the
environmental danger from development according to an extensive model [20].

The constitutional entrenchment of the term ‘“sustainable development” will
contribute to the transition of Ukraine to the principles of sustainable development, will
serve as the basis of legislative and institutional support for the system of public
management of sustainable development, will improve the quality of life of the Ukrainian
population and will achieve economic, social and environmental balance in the
development of our country in practice. In addition, sustainable regional development
will be achieved through the preservation of national cultural values and traditions and
the harmonization of national and regional interests in all policy documents for
sustainable regional development.

CONCLUSIONS

We are deeply convinced that the implementation of constitutional reform in Ukraine in
the direction of sustainable development will allow:

— to overcome the imbalances that exist in the economic, social and environmental
spheres of life more effectively;

— to ensure a state of the environment that will contribute to the quality of life and
well-being not only of present but also of future generations;

— to create the necessary foundation for a social contract between government,
business and civil society in order to improve the quality of life of citizens and ensure
social, economic and environmental stability;

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-p
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— to establish a system of public management of sustainable development;

— to take to a new qualitative level the partnership between state authorities, local
self-government bodies, business, science, education and civil society organizations;

—to achieve a higher level of education and public health;

— to establish a constitutional framework for regional policies based on a harmony
of national and regional interests;

— to fulfil Ukraine's international obligations in conditions of more effective
preservation of national cultural values and traditions.
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Boaoaumup Bonomumuposuu Ilpomaes

Kageopa coyianvno-norimuunux ma npagosux OUCyuniin
Axademisn 306HiUHbOI pO36i0KU YKpaitu
Kuis, Ykpaina

€BPOIIENCHKA KOHBEHIIS 3 ITIPAB JIIOJUHMU SIK
MIHIMAJIbHAHN € BPONTEVMCHKH CTAHJAPT JJIS1
HAIIIOHAJIBHOI'O 3AKOHOJIABCTBA ITPO CIIEIIAJIBHI
CJIYKBH: IOPIBHSUIbHUM ACHHEKT

AHotauis. Kineyb XX-20 cmoaimms xapaxmepuzyemscsi CIMPIMKUM APUTHAIMIMAM 0epAHCABAMU-
ynenamu Paou €8ponu 3aKkoHO0a8YUX aKMi8 NpPO CNEYciyxncou, 8 SAKUX Npagosold OCHOBOK
OIsIbHOCMI  PO3BIOYBATILHUX MdA  KOHMPPO3GIOYSANbHUX Op2aHie, KpPIM IHUUX 3AKOHIB, €
KoHcmumyyii. AkmyanvHicmes pobomu noe si3ana 3 HeoOXIOHICMIO 00CHIONCEHHSI HOPMAMUBHO-
npagosUX akmis, wjo pe2yirooms OiIbHICMb 0P2aHie po38IiOKU Ma KOHMPPO3BIOKU. Y cmammi 3a
00NOMO02010  NOPIGHATLHO-NPABOBO20  MeEMO0Y  OOCHIONCEHO 0COOAUBOCMI  IMAAEMEHMAYIT
nonoxcenv Koueenyii npo 3axucm npae Ja0OuHu i OCHOBONOAONCHUX 80000 1950 y
3AKOHO0ABCMB0O NPO  CREYCHyx’cou Ha npukiadi Oesakux oOepocag-unenie Paou €Esponu.
Yemanosneno, wo uunni 3akoH00a8ui akmu GIOPI3HAIOMbCA K 3A (POPMOI0, CIMPYKMYPOio ma
3MicmoM, max U 3a pI3HUMU NIOX00aMU 00 BUSHAUEHHS NPABOBUMU NPUNUCAMU NOPSIOKY
JompumaHnHsi npag i c800600 aOOuHU Ni0 4ac  30IUCHEHHA  pO36I0YEANbHUX — mda
KOHMPPO38i0Y8ANbHUX 3aX00i8. P0321AHYMO HOPpMU KOHCIUMYYIL PISHUX 0epicas, Wo 3HAYHOI0
Mmiporo eiomeoproiomsb nonoxcenns Koneenyii 1950. [losedeno, wo 6i0noeioni KoHCmumyyitni
NOJONCEHHST WOO00 NIOCMA8 0OMedceHHs npas i 60000 TOOUHU MICMSAMbCS U Y 3aKOHO0A6CMEBI
npo akmu npo cneycaydcou 3i 3nauHumu pozoigcuocmamu. OOIPYHMOBAHO, WO 3AKOHO0ABYI
akmu mpo po3eioKy 0008 ’513KO60 MAOMb  GKIIOYAMU GIOCUTLHI HOPMU 00 MINCHAPOOHUX
0oeosopis y cghepi npas modunu. Hasedeno npuxiaou iz 3akoH00A6CmMEa OesiKUx 0epicas-uieHie
Paou €sponu cmocosno piznux nioxodie¢ 00 6U3HAUEHHS NPUHYUNIG OiAAbHOCTI cneycayico,
NPOAHANI306aAHO MEHOeHYIl NOWUPEHHS KOHBep2eHYli NpuHYunie, NOKIAOEHUX 6 OCHO8Y iXx
disttbHocmi. 3anpononosano, 3 020y Ha 00C8i0 YKPAIHCLKUX 3aKOH00A8Yi8, He qulie GKII0Uamu
6 3aKOHO0ABYI AKMU HPO CHEeYCIYHcOU NpUHyUnU 3aKOHHOCMI ma noseazu 00 npas i c60600
JOOUHU, d MAKONC OEMANbHO POKPUBAMU IX 3MICH, 6pAX08VIOUU O0COOIUBOCH OisIbHOCMI
cneycnyaucd. Pozensanymo pizni 0okmpunanbhi nioxoou wjodo kxamezopiti “nayionanvna besnexa’”
ma ‘“Oepoicasna besnexka’”, Ha NiOCMaesi y3azanbHeHHs AKUX 3aNPONOHOBAHO GlACHe OauenHsl ix
3MICM06020 HanosHeHHs. 3pobieHO BUCHOB0K, wo He 6ci Oepacasu-ienu Paou Esponu
HANENHCHUM YUHOM Imniemenmyroms nonoxcenns Konsenyii 1950 y nayionanene 3axonooascmeo
npo cneycayxcou. Hasedene axmyanizye 3anosuyeHHss Kpawux npakxmux i 00ceioy oOepaiicas-
Ynenie, AKI He 3aNUUULU Ye NUMAHHA No3d Y8a2010.

Kuarouogi cioBa: Pana €Bponu, 0CHOBOMONOXKHI CBOOOIH, CIIEIICIY)0H, HallioHATbHA Oe3IeKa,
JeprkaBHa Oe3reka.
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EUROPEAN CONVENTION ON HUMAN RIGHTS AS THE
MINIMUM INTERNATIONAL STANDARD FOR NATIONAL
LEGISLATION ON SPECIAL SERVICES: A COMPARATIVE

ASPECT

Abstract. The end of the 20th century is described by the rapid adoption of legislation on special
services by member states of the Council of Europe. In these adopted acts, the legal framework
for the activities of intelligence and counterintelligence bodies, among other laws, is the
constitution. The relevance of the study lies in the necessity of investigating the regulations
governing the activities of intelligence and counterintelligence bodies. The study examines the
specific features of the implementation of the provisions of the Convention for the Protection of
Human Rights and Fundamental Freedoms of 1950 in the legislation on special services on the
example of some member states of the Council of Europe. It is established that the current
legislative acts differ in form, structure, and content, as well as different approaches to
determining the legal requirements for the observance of human rights and freedoms during the
implementation of intelligence and counterintelligence activities. The constitutional provisions of
different states are explored, which largely reproduce the provisions of the 1950 Convention. It is
proved that the relevant constitutional provisions on the grounds for restricting human rights and
freedoms are contained in the legislation on special services, but with significant differences. It is
Justified that intelligence legislation must include references to international human rights
instruments. The study gives examples from the legislation of some member states of the Council
of Europe on different approaches to defining the principles of intelligence services.
Furthermore, the paper analyses the tendencies of spreading the convergence of the principles
underlying the activities of intelligence services. It is proposed, considering the experience of
Ukrainian legislators, not only to include the principles of legality and respect for human rights
and freedoms in the legislation on special services, but also to disclose their content in detail,
factoring in the specific features of special services. Different doctrinal approaches to the
categories of “national security” and “state security” are considered, based on the
generalisation of which the individual vision of their content is proposed. It is concluded that not
all member states of the Council of Europe properly implement the provisions of the 1950
Convention into national intelligence legislation. The above mainstreams the borrowing of the
best practices and experiences of Member States which have not ignored this issue.

Keywords: Council of Europe, Fundamental Freedoms, special services, national security,
national security.

INTRODUCTION

The presence of a strong and effective national legal framework for the functioning of
special services is a hallmark of the country as a legal and socially oriented state.
However, this framework should be based on the maximum possible number of
international legal standards and include tools and mechanisms for their implementation.
The scientist Ju.O. Voloshyn [1] spoke very aptly about this, noting that “in the process
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of its development, national constitutional law is constantly subject to “external” control,
as a result of which public international law becomes part of the national. This can be
called a kind of “filter” that allows to avoid negative elements and control domestic
lawmaking through the lens of general international standards of legal ideas and certain
“channels” of influence” [1]. One source of such standards is the Convention for the
Protection of Human Rights and Fundamental Freedoms', better known as the European
Convention on Human Rights (ECHR), which was opened for signature in Rome on
November 4, 1950 and entered into force in 1953. For the member states of the Council
of Europe (CoE), this is a basic document that proclaims certain rights enshrined in the
Universal Declaration of Human Rights?.

International legal standards must be outlined in national legislation, in particular
in constitutions (fundamental laws), and in legislation on the functioning of special
services. A comparative analysis of the legislation of the CoE member states indicates
that both the constitutions and the laws on the secret services of most countries include
international legal standards and in some way define them with consideration of national
legal customs and traditions. However, the constant complaints of citizens of individual
states with subsequent appeals to the European Court of Human Rights (ECHR) about
illegal actions of special services that violated their constitutional rights and freedoms
raise legitimate questions — why ECHR decisions in favour of citizens-plaintiffs indicate
non-compliance and violations of the ECHR provisions by special services; what is the
content of the implementation of the provisions of the ECHR in the national legislation
on special services; how are international standards reflected in national legislation
(perhaps they are not considered whatsoever or are reflected partially, incompletely, or
there may be different interpretations of the essence and content of some categories that
denote problems of national security and its provision by special bodies)? This study is
supposed to find answers for all these questions.

The Contracting States of the ECHR have undertaken to guarantee to everyone
under their jurisdiction the rights and freedoms set forth in its first section (Articles 8, 10,
11)3. Thus, as Professor V.V. Mytsyk [2] points out, “the jurisdiction of the state, and not
citizenship or territory, is decisive for the provision and protection of convention rights
and freedoms”. Implementing the provisions of the ECHR, the Member States of the
Council of Europe state in the preambles or first articles of their constitutions
(fundamental laws) that person, their life and health, honour and dignity, immunity, and
security are recognised as the highest social value; that affirmation, provision, and
guarantee of human rights and freedoms is the main duty of the state, the content and
direction of its activities®.

! Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocols
No 11 and No 14. (1950, November). Retrieved from https://rm.coe.int/1680063765.

2 The Universal Declaration of Human Rights. (1948, December). Retrieved from
https://www.un.org/en/universal-declaration-human-rights/.

3 Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocols
No 11 and No 14, op. cit.

4 Constitution of the French Republic. (1958, October). Retrieved from https:/www.conseil-
constitutionnel.fr/le-bloc-de-constitutionnalite/texte-integral-de-1a-constitution-du-4-octobre-1958-en-
vigueur; Basic Law for the Federal Republic of Germany. (1949, May). Retrieved from
https://www.bundestag.de/gg; Constitution of the Republic of Poland. (1997, April). Retrieved from
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With regard to rights that may be restricted under international law, the ECHR
prescribes that they may, as an exception, be partially restricted if they are “prescribed by
law and are necessary in a democratic society in the interests of national security or
public safety, for the prevention of disorder or crime, for the protection of health or
morals or for the protection of the rights and freedoms of others” (Articles 8, 10)!. These
legal restrictions may be exercised by “members of the armed forces, of the police or of
the administration of the State” (Article 11)>. However, if the security or intelligence
services, having legitimate grounds for interfering in a person's private life, exceed their
authority, “everyone whose rights and freedoms as set forth in this Convention are
violated shall have an effective remedy before a national authority notwithstanding that
the violation has been committed by persons acting in an official capacity” (Article 13)°.
These convention rules are reflected in the constitutions of the CoE member states, which
state that national law enforcement and special bodies may partially restrict human rights
and freedoms, but only based on law and in the interests of national security.

1. GENERAL PROCEDURE FOR IMPLEMENTING THE ECHR PROVISIONS
IN LEGISLATION ON SPECIAL SERVICES

The emergence of the first legislative acts on the activities of special services (mid-20th
century)* signified dismantlement of conventional and established notions of their
activities from exclusively specialised, closed, secret structures to ordinary state bodies
with special powers, which should function within the legal framework, inter alia, based
on international law and constitutional provisions. An essential feature of the end of the
20th century was the rapid adoption of legislation on special services by the CoE member
states, which necessarily determined that the legal framework for intelligence and
counterintelligence bodies, among other laws, is the constitution. It is the constitutional
and legal provisions that establish the basic principles of ensuring human and civil rights
and freedoms during the functioning of special services, outline the main components of
the competencies of public authorities that manage, control, and supervise their activities.
These provisions constitute the legal framework for the regulation of public relations in
special services. However, constitutional, and legal regulation cannot cover the entire
sphere of outlined social relations. Apart from the provisions of constitutional law, they
are also governed by the provisions of other branches of law, in particular civil, labour,
administrative. Nowadays, the world has already developed a certain array and continues
to grow the number of regulations governing the activities of intelligence and

https://www.sejm.gov.pl/prawo/konst/polski/konl.htm; The Constitution of the Republican Romania.
(2003, October). Retrieved from http://www.cab1864.eu/upload/constituA ia rom.pdf; Constitution of the
Republic of Bulgaria. (1991, July). Retrieved from https://www.parliament.bg/bg/const; The Constitution of
the Russian Federation. (1993, December). Retrieved from www.constitution.ru/; Constitution of Ukraine.
(1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

! Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocols
No 11 and No 14. (1950, November). Retrieved from https://rm.coe.int/1680063765.

2 Ibidem, 1950.

3 Ibidem, 1950.

‘Central Intelligence Agency Act. (1949, June). Retrieved from http://legcounsel.house.gov/
Comps/CIA49.pdf; National Security Act. (1947, July). Retrieved from
https://www.ncsc.gov/training/resources/nsaact1947.pdf
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counterintelligence. Comparing the legislation of the CoE member states in legal
regulation of the organisation and activities of special services, one can immediately
notice a huge variety of acts in form, structure, content, and differing approaches to
defining legal requirements, principles, tasks, functions, powers, control, supervision by
their activities, etc. However, with regard to the general features of the implementation of
the ECHR provisions, the procedure is almost the same in almost all legislative acts.
Firstly, the studies on the legal framework of the intelligence service, among other legal
sources, emphasise “the respective international regulations”, and, secondly, the
observance of human rights and freedoms in intelligence acts is a blanket reference to
national constitutions and laws, the content of which is similar to that in Article 5 of the
Law of Ukraine “On the Security Service of Ukraine™!: “in exceptional cases in order to
stop and disclose state crimes, certain rights and freedoms of a person may be
temporarily restricted in the manner and within the limits set forth by the constitution and
laws”. Table 1 below reveals the chronology of the adoption of constitutions
(fundamental laws), legislative acts on the activities of intelligence agencies and state
security bodies by some CoE member states as member states of the ECHR.

Table 1. Chronology of the adoption of constitutions (fundamental laws), legislative acts on the
activities of intelligence agencies and state security bodies by some CoE member states

Country Signing of the Adoption of the AdOIl):llv?'I:n(:f e (ﬁld:lll,etl:tl;t(::fstehceui'?tv;
Convention 1950 Constitution . .
intelligence agency

Azerbaijan 25.01.2001 12.11.1995 13.01.2016 13.01.2016
Armenia 25.01.2001 05.07.1995 28.12.2001 28.12.2001
Bulgaria 07.05.1992 12.07.1991 01.10.2015 01.01.2008
Bosnia and 24.04.2002 21.11.1995 22.03.2004 22.03.2004
Herzegovina

Great Britain 04.11.1950 Constitutional 26.05 1994 27.04.1989

laws

Germany 04.11.1950 08.05.1949 29.11.1990 20.12.1990
Georgia 27.04.1999 24.08.1995 27.04.2010 08.07.2015
Spain 24.11.1977 07.12.1978 06.04.2002 13.03.1986
Latvia 10.02.1995 06.07.1993 04.06.1991 05.05.1994
Lithuania 14.05.1993 25.10.1992 17.07.2000 20.01.1994
Moldova 13.07.1995 29.07.1994 23.12.1999 23.12.1999
Poland 26.11.1991 02.04.1997 09.06.2006 24.05.2002
Russia 28.02.1996 12.12.1993 08.07.1992 03.04.1995
Romania 07.10.1993 21.11.1991 12.01.1998 24.02.1992
Turkey 04.11.1950 07.11.1982 01.11.1983 04.03.2010
Ukraine 11.09.1997 28.06.1996 22.03.2001 25.03.1992
France 04.11.1950 04.10.1958 02.04.1982 22.12.1982
Croatia 06.11.1996 22.12.1990 01.04.2002 05.07.2006
Estonia 14.05.1993 28.06.1992 01.03.2001 01.03.2001

Table 1 demonstrates that legislation on special services in almost all countries,
except Ukraine, Latvia and Russia, was adopted after the accession to the ECHR, while

! Law of Ukraine No 2229-XII “On the Security Service of Ukraine”. (1992, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/2229-12
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in Latvia and Russia — in addition to the adoption of constitutions. Considering the
constant amendments to the fundamental laws and the analysis of the current versions of
the constitutions, it can be argued that in these three states the general classical approach
is generally followed, when the provisions of the ECHR are first implemented in the
constitution and then in national intelligence legislation.

Analysing and comparing the current legislation on the activities of the secret
services of the CoE member states, it can be stated that the rules of international law play
an important role in the development and improvement of national legislation. Thus, the
Law of the Republic of Lithuania “On Intelligence” states that “In performing their
assignments, intelligence institutions shall be guided by the Constitution of the Republic
of Lithuania, the Law of the Republic of Lithuania on the Basics of National Security,
this Law, other legal acts and international treaties to which the Republic of Lithuania is
a party”!. Similarly, the provisions of international treaties are legally defined by the core
of the legal framework for the activities of special services of other countries®. However,
in the intelligence legislation of France (articles D.3126-1-D.3126-4)°, Great Britain®,
Russia’, USA® (many CoE member states have developed their legislation on intelligence
on the example of US acts) and other states, the legal framework for the activities of
intelligence agencies is determined exclusively by the constitution and the provisions of
national legislation.

Furthermore, under Russian legislation, the Federal Security Service (FSB) may
use the provisions of international treaties in its activities, while intelligence agencies
may not. According to Croatian legislation, the legal framework for the activities of
security and intelligence agencies is exclusively the Constitution of the Republic of
Croatia, national laws, and other regulations’. Therefore, some CoE member states,
which are parties to numerous international human rights treaties, do not consider it their
duty to include a reference rule referring to the provisions of existing international
treaties in national legislation on the activities of special services. The Ukrainian
experience is indicative in this context. Despite the fact that Article 9 of the Constitution

' Law on Intelligence of the Republic of Lithuania No XI-2289. (2012, October). Retrieved from https:/e-
seimas.Irs.It/portal/legal Act/It/ TAD/TAIS.450750

2 Law of the Republic of Moldova “On the Security and Intelligence Service” No 753-XIV. (1999,
December). Retrieved from http://lex.justice.md/index.php?action=view&view=doc&lang=1&id=311721;
Federal Law of the Russian Federation No 40-FZ “On the Federal Security Service”. (1995, April).
Retrieved from http://www.consultant.ru/document/cons doc LAW 6300/; Law of Georgia No 2984
“About  the Intelligence  Service of  Georgia”. (2010,  April).  Retrieved  from
https://matsne.gov.ge/ru/document/view/92248?publication=12; Law of Georgia No 2983 “On Intelligence
Activities”. (2010, April). Retrieved from https://matsne.gov.ge/ru/document/view/92242?publication=2
3Defense Code (France). (2004, December). Retrieved from
https://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000006071307

4 Intelligence Services Act 1994 of the Parliament of the United Kingdom. (1994, November). Retrieved
from http://www.legislation.gov.uk/ukpga/1994/13/contents

5 Federal Law of the Russian Federation No 5-FZ “On External Intelligence”. (1996, January). Retrieved
from http://svr.gov.ru/svr_today/doc02.htm

6 Central Intelligence Agency Act. (1949, June). Retrieved from
http://legcounsel.house.gov/Comps/CIA49.pdf

7 Act on the Security Intelligence System of the Republic of Croatia. (2006, June). Retrieved from
https://www.soa.hr/en/about-us/security-intelligence-system-of-the-republic-of-croatia/
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of Ukraine' states that “current international agreements, the binding force of which has
been approved by the Verkhovna Rada of Ukraine, shall form part of the national
legislation of Ukraine™®, in the Laws of Ukraine “On Security Service of Ukraine” 4) and
“On the Foreign Intelligence Service of Ukraine” (Article 2) also stipulates that the legal
framework for their activities are international agreements, the binding nature of which
has been approved by the Verkhovna Rada of Ukraine?. Such duplication provides ample
opportunities for the implementation of the provisions of international treaties, including
the ECHR, in the national legislation on the activities of special services.

However, the legislative definition of the fact of inclusion of international
agreements in the legal framework of the activities of special services does not guarantee
the implementation or compliance with the provisions of these agreements. The case law
of the ECHR indicates that, despite the commitment of States parties to fully implement
the provisions of the ECHR into national legislation, the problem remains relevant. It is
no coincidence that the Committee of Ministers of the Council of Europe adopted the
Copenhagen Declaration on 12-13 April 20183, which declared that “Ineffective national
implementation of the Convention, in particular in relation to serious systemic and
structural human rights problems, remains the main challenge confronting the
Convention system. The overall human rights situation in Europe depends on States’
actions and the respect they show for Convention requirements” (Article 12). The
Copenhagen Declaration contains a complete list of actors on which the effectiveness of
the implementation of the ECHR provisions at the national level depends: “Effective
national implementation requires the commitment of and interaction between a wide
range of actors to ensure that legislation, and other measures and their application in
practice comply fully with the Convention. These include, in particular, members of
government, public officials, parliamentarians, judges and prosecutors, as well as
national human rights institutions, civil society, universities, training institutions and
representatives of the legal professions” (Article 14)*.

Thus, again, there are numerous legitimate issues, namely: how the current
legislation on special services correlates with the provisions of the ECHR; how and with
what tools can its convention provisions be implemented in the legislation of different
states on the activities of special services? It is possible to put forward a scientific
hypothesis that the legislative acts of each individual state, having their essential features,
reproduce the ECHR provisions differently and with large discrepancies in legal
requirements. That is, it is necessary to analyse specific legislation on the special services
of a particular country on other criteria, not only on the fact that the laws indicate the

!Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

2 Law of Ukraine No 2229-XII “On the Security Service of Ukraine”. (1992, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/2229-12; Law of Ukraine No 3160-IV “On the Foreign Intelligence
Service of Ukraine”. (2005, December). Retrieved from https://zakon.rada.gov.ua/laws/show/3160-
15/ed20150715

3Copenhagen Declaration. (2018, April). Retrieved from
https://zib.com.ua/files/Copenhagen%20Declaration.pdf.pdf

4 Case of Patricia Hope Hewitt and Harriet Harman v. the United Kingdom. Application No 12175/86.
Report of the European Commission of Human Rights. (1989, May). Retrieved from
https://www.bailii.org/eu/cases/ECHR/1989/29.html
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unconditional implementation of international agreements. Such other main criteria, in

9 <6

our opinion, are the categories “law”, “principles”, and “national security” in the phrases

99 <¢

“based on law”, “principles of intelligence”, and “national security”.

2. CATEGORY “LAW” THROUGH THE LENS OF THE ECHR PROVISIONS
AND NATIONAL LEGISLATION

The ECHR states that “there shall be no interference by a public authority with the exercise
of this right except such as is in accordance with the law” (Article 8)!. What does “in
accordance with the law” mean? The creation of a legal framework in some states was not
without problems, as some political circles did not consider it possible to define the secret
activities of the secret services, especially their methods, forces, and measures, in open
legislation. However, the fact of ratification of the ECHR and the complaint of citizens
with a subsequent appeal to the ECHR on illegal actions of the secret services forced the
parliaments of some states to adopt laws in intelligence services. In this context, the United
Kingdom is a typical example of the creation of a legal framework for the activities of
intelligence and counterintelligence services in accordance with the decisions of the
European Court of Human Rights. In August 1985, Patricia Hope Hewitt and Harriet
Harman? appealed to the ECHR against the British secret services, which, in their view,
contrary to Articles 8, 10, 11, and 13 of the ECHR, had been monitoring them illegally and
unjustifiably for a long time. The European Commission of Human Rights, having
examined the case on the merits, found that there had indeed been a violation of the ECHR
provisions, justifying its legal position by Articles 10 and 11 of the ECHR, which stated
that restrictions on rights could be established solely by law. At that time, secret
surveillance units used the provisions of the Maxwell Fyfe Directive, which gave special
services the right to interfere in a citizen's private life by covertly monitoring them or
tapping their telephone conversations. The ECHR did not find good grounds to consider
this Directive as law, so it upheld the complaint of citizens whose rights had been violated.
Apparently, to prevent such losses in court cases, the decision of the European Court of
Human Rights became a kind of stimulus for the development and adoption of legislation
on counterintelligence (MI-5) and intelligence (MI-6) by the British Parliament in 1989
and 1994, respectively.

The question arises, what does the ECHR, whose decisions belong to case law,
understand by the terms “law” and “prescribed by law”? The answer can be found in its
judgment in The Sunday Times v. The United Kingdom, which states that The Court
observes that the word “law” in the expression “prescribed by law” covers not only
statute but also unwritten law... In fact, the applicants do not argue that the expression
“prescribed by law ‘“necessitates legislation in every case; their submission is that
legislation is required only if — as in the present case — the common-law rules are so

! Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocols No
11 and No 14. (1950, November). Retrieved from https://rm.coe.int/1680063765

2 Case of Patricia Hope Hewitt and Harriet Harman v. the United Kingdom. Application No 12175/86.
Report of the European Commission of Human Rights, op. cit.

3 Intelligence Services Act 1994 of the Parliament of the United Kingdom (1994, November). (2020).
Retrieved from http://www.legislation.gov.uk/ukpga/1994/13/contents

Security Service Act 1989 of the Parliament of the United Kingdom. (1989, April). Retrieved from
http://www.legislation.gov.uk/ukpga/1989/5/contents
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uncertain that they do not satisfy what the applicants maintain is the concept enshrined in
that expression, namely, the principle of legal certainty “(paragraph 47)!, “a norm cannot
be regarded as a” law “unless it is formulated with sufficient precision to enable the
citizen to regulate his conduct)” (paragraph 49)3. That is, a rule of law can be qualified as
a law if it is adequately and precisely formulated, is clear to the citizen and allows them
to regulate their behaviour. It should be noted that the CoE member states, considering
the clarification of the ECHR on the concept of “law”, have developed and adopted a set
of legislative acts that, to a certain extent, regulate intelligence, counterintelligence, and
law enforcement intelligence operations, as well as within the framework of which
measures are taken to restrict the constitutional rights and freedoms of person and citizen.
However, judging by the ECHR decisions, the current legislation of individual states
does not yet meet the ECHR requirements. Thus, the decision of the European Court of
Human Rights of December 4, 2015 in the case® states that Russian law does not clearly
define the categories of people whose telephone and other conversations can be tapped,
does not fully list situations in which tapping should be stopped, does not prescribe in
detail by legal provisions the procedure for issuing permits for its implementation.
Oversight of the legality of covert law enforcement intelligence measures does not meet
the ECHR requirements for the independence of the oversight body, the adequacy of its
powers to conduct effective oversight, and its openness to public scrutiny®. The judgment
of 12 January 2016 in case® stated that one of the problems with Hungarian legislation
was the lack of sufficient safeguards against the abuse of covert surveillance. The case?
found that the judicial procedures for granting covert surveillance permits under Russian
law could not guarantee that the measures had not been taken recklessly, irregularly, or
without due and appropriate consideration.

The Republic of Belarus, as a candidate for membership in the Council of Europe,
is one of the few states that still does not have a law on intelligence activities. Over the
last twenty years, the draft law has been included in the work plan of the parliament three
times, but the case has not been discussed and considered. Currently, only the Decree of
the President of the Republic of Belarus “On Foreign Intelligence issues™, which defines
the legal framework of its activities do not consider the rules of international law.
Obviously, as soon as Belarus becomes a full member of the Council of Europe and joins
the ECHR, the question of considering and adopting such a law will at once be on the
agenda. Thus, the category “law” in the ECHR does not mean any particular law, even the
direct law on the secret service, but provides a set of legal provisions contained in various
legislative acts that allow the secret services to interfere in the private life of individuals and
citizens to ensure national security. In Ukraine, such provisions are found in the Laws of
Ukraine “On the Security Service of Ukraine”, “On the Intelligence Bodies of Ukraine”, “On

! Case of The Sunday Times v. the United Kingdom. Application No 6538/74. Judgment European Court of
Human Rights. 1979. (1979, April). Retrieved from https://www.bailii.org/eu/cases/ECHR/2015/1065.html

2 Case of Roman Zakharov v. Russia. Application No 47143/06. Judgment European Court of Human Rights,
4 December, 2015. (2015, December). Retrieved from https://www.bailii.org/eu/cases/ECHR/1979/1.html

3 Case of Szabo and Vissy v. Hungary. Application No 37138/14. Judgment European Court of Human
Rights. (2016, January). Retrieved from https://www.bailii.org/eu/cases/ECHR/2016/579.html

4 Case of Dudchenko v. Russia. Application No 37717/05. Judgment European Court of Human Rights.
(2017, November). Retrieved from https://www.bailii.org/eu/cases/ECHR/2017/965.html

5> Decree of the President of the Republic of Belarus “On Foreign Intelligence Issues” No 116. (2003,
March). Retrieved from http://kgb.by/ru/ukaz116/
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Law Enforcement Intelligence Operations”, “On Counterintelligence Operations™, etc.
Similar laws exist in other states. It is quite clear that the quality, specificity, completeness,
and clarity of these legal provisions determine the effectiveness of the implementation of the
ECHR provisions at the national level.

3. PRINCIPLES OF ACTIVITY OF SPECIAL SERVICES THROUGH THE
LENS OF THE ECHR PROVISIONS AND NATIONAL LEGISLATION

The articles of the ECHR, which set out the conditions for the possible restriction of
human rights and freedoms, are the basic or general principles for the activities of special
services, when the latter apply measures that may affect a person's private life. However,
there are principles that are explicitly defined in the legislation on special services or
intelligence. These principles determine the essence, content, purpose of the secret
services and the main trends of its development in a particular state in a particular period
of time, as well as reflect the content and direction of its activities in a democratic
society. The principles enshrined in the legislation on special services are conditioned by
the political, economic, social, and other needs of the safe existence of a particular
society or are implemented from international treaties to which the respective state is a
party. If the state has created, for example, an intelligence community, the principles
ensure the functioning of a stable, harmonious system of intelligence agencies, as the
integrated use and application of special methods, forces, and means helps to effectively
protect individuals, society, and the state not only from external threats, but also from
possible arbitrariness of some officials of special services. Therefore, prescribing a list of
principles of special services in the legislative act is a conscious necessity, albeit
insufficient if there is no emphasis on their content.

The list of principles of activity in the legislative acts of different states differs,
because each state has its specific opinions on the nature, content, and purpose of the
secret services. Thus, the Law of Ukraine “On Intelligence Bodies of Ukraine”? enshrines
the following principles: legality; respect and observance of human and civil rights and
freedoms; continuity; combination of explicit and implicit methods and means within the
limits defined by the law; delimitation of spheres of activity of intelligence bodies,
interaction, and coordination of their activity; independence and efficiency in providing
intelligence; non-partisanship; controllability and accountability to the relevant state
authorities within the limits provided by law. However, the Law of Ukraine “On Security
Service of Ukraine™ defines another list of principles, which includes legality, respect
for human rights and dignity, non-partisanship, and responsibility to the people, a
combination of unity and collegiality, transparency, and conspiracy.

At the same time, the Law of the Republic of Lithuania “On Intelligence” * defines

' Law of Ukraine No 2229-XII “On the Security Service of Ukraine”. (1992, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/2229-12; Law of Ukraine No 2331-III “On the Intelligence Bodies of
Ukraine”. (2001, March). Retrieved from https://zakon.rada.gov.ua/laws/show/2331-14#Text; Law of
Ukraine No 2135-XII “On Law Enforcement Intelligence Operations”. (1992, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/2135-12

2 Law of Ukraine No 2331-III “On Intelligence Agencies of Ukraine”. (2001, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/2331-14

3 Law of Ukraine No 2229-XII “On the Security Service of Ukraine”. (1992, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/2229-12

4 Law on Intelligence of the Republic of Lithuania No XI1-2289. (2012, October). Retrieved from https://e-

75


https://zakon.rada.gov.ua/laws/show/2229-12
https://zakon.rada.gov.ua/laws/show/2331-14#Text
https://zakon.rada.gov.ua/laws/show/2135-12

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

two groups of principles: general and special. The general principles include 1)
lawfulness; 2) allegiance to human rights and fundamental freedoms; 3) precedence of
public and national interests; 4) accountability to the main government institutions of the
State in charge of ensuring national security. The legislator outline the special principles
as follows: 1) political neutrality — intelligence institutions and intelligence officers may
not use the powers granted to them so that they wilfully interfere, by their active or
passive conduct, in the democratic processes taking place in the State and participate in
political decision-making; 2) prohibition of publication of activity methods — the
methods of activities of intelligence institutions are not public and may not be disclosed
to persons not engaged in intelligence and counterintelligence or not exercising control or
coordination of these activities; 3) timeliness — intelligence information must be provided
to institutions ensuring national security within a reasonable time limit; 4) objectivity —
intelligence information may not be distorted and biased; 5) clarity — intelligence
information must be provided in a manner that would prevent it from being interpreted
ambiguously and differently.

Notably, Article 6 of the Law of Georgia “On Intelligence”! and Article 5 of the
Law of Georgia “On the Intelligence Service of Georgia™ provide a significant list of
principles, namely: legality; strict observance and respect for human rights and freedoms;
objectivity and impartiality; political neutrality; accountability; unity and centralisation;
purposefulness; efficiency; continuity; planning; privacy. The Law of the Russian
Federation “On Foreign Intelligence™ also attracts attention, in which the principles of
its activity define distribution of powers of federal executive bodies, which are part of the
security forces of the Russian Federation; legality; respect for human and civil rights and
freedoms; control over the President of the Russian Federation and the Federal
Assembly; combination of explicit and implicit methods and means (Article 4). The
legislation emphasises the strict observance of the above principles, emphasises their
mandatory observance by both individual staff and bodies in general. Sometimes the
most important principles are outlined in a single article. For example, in the Law of
Ukraine “On Security Service of Ukraine™, despite the fact that the principle of “non-
partisanship” is mentioned together with others in Article 3, it is also covered in detail in
Article 6. It should be noted that the disadvantage of the laws on special services of some
states is that they do not define the principles® of their activities. The principles should be
defined in the legislative act, although not all, but only those that are directly inherent in
the activities of special services. For example, the expediency of including such
principles as continuity, accountability, unity, centralization, non-partisanship, etc. in the
legal framework for regulating the activities of special services is questionable. They do

seimas.lrs.It/portal/legal Act/It/ TAD/TAIS.450750

'Law of Georgia No 2983 “On Intelligence Activities”. (2010, April). Retrieved from
https://matsne.gov.ge/ru/document/view/92242 ?publication=2

2Law of Georgia No 2984 “About the Intelligence Service of Georgia”. (2010, April). Retrieved from
https://matsne.gov.ge/ru/document/view/92248?publication=12

3 Federal Law of the Russian Federation No 5-FZ “On External Intelligence”. (1996, January). Retrieved
from http://svr.gov.ru/svr_today/doc02.htm

“Law of Ukraine No 2229-XII “On the Security Service of Ukraine”. (1992, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/2229-12

> Law on the Organization and the Operation of the Romanian Intelligence Service No 14. (1992,
February). Retrieved from https://www.sri.ro/fisiere/legislation/Law_SRI.pdf
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not reflect the specific features of the activities of special services, especially their
essence, content, and purpose. Such principles are inherent in the activities of any other
state body. Instead, the principles that ensure the rule of law, guarantee the observance of
the constitutional rights and freedoms of person and citizen, must be reflected in the
legislation on special services, as well as in the legislation on the activities of law
enforcement agencies. A comparative analysis of the above provisions of the legislation
of the CoE member states suggests that legislators, compared to other principles, give
preference to the rule of law and respect for human rights and freedoms.

Obviously, it is insufficient to simply define the principles without covering their
content in the legislation on special services, as such an approach cannot guarantee the
proper protection of human and civil rights and freedoms in the implementation of
activities by special services. In this context, Article 5 “Activities of the Security Service
of Ukraine and Human Rights” of the Law of Ukraine “On Security Service of Ukraine™!
can be cited as a positive example, which covers the content of the principle of respect
for human rights and freedoms, namely inadmissibility of disclosure of information about
a person's personal life; humane treatment of a person and respect for their dignity;
consideration of the conditions under which rights and freedoms may be temporarily
restricted; strict observance of the established order of restriction; liability for unlawful
restriction of legal rights and freedoms; measures to restore violated rights or freedoms or
compensation for moral and material damage; prosecution of perpetrators; terms and
forms of providing written explanations to a citizen regarding the restriction of their
rights or freedoms; the possibility of appealing to the court with regard to illegal actions
of officials (officers) and security agencies, etc.

It is not entirely clear whether all legislators include the principle of legality in
foreign intelligence regulations without any reservations or explanations. As a rule,
intelligence agencies operate outside the national territory, in violation of foreign
legislation. Therefore, intelligence cannot follow the principle of legality, considering its
activities abroad. Furthermore, intelligence is sometimes prohibited from conducting its
activities against the citizens in its own state. Thus, “application of methods and means
of intelligence activities against citizens of the Russian Federation in the territory of the
Russian Federation is inadmissible™?. Finally, the most compelling argument is that since
intelligence agencies are not law enforcement, it is legally incorrect to include the
principle of legality in a foreign intelligence regulation without any clarification, to put it
mildly. The inclusion of this principle in the legal act is expedient only with reservations,
such as: “in case of application of intelligence measures on the territory of the state” or “in
case of application of methods and means of law enforcement intelligence operations”, etc.

In recent years, Ukrainian scientists have increasingly resorted to the analysis of
problems related to the necessity of improving, clarifying the legislative definition of the
principles of law enforcement and special services. Thus, V.M. Halunko [3] proposes to
legally define the principles of law enforcement as follows: the rule of law; legality;
priority of human and civil rights and freedoms; equality; prohibition of abuse of power;
justice; data protection and respect for private information; compliance with the

! Law of Ukraine No 2229-XII “On the Security Service of Ukraine”. (1992, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/2229-12

2 Federal Law of the Russian Federation No 5-FZ “On External Intelligence”. (1996, January). Retrieved
from http://svr.gov.ru/svr_today/doc02.htm
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requirements of confidentiality of information during the execution of requests;
transparency; openness to external verification, transparency to inspections and
supervision; accessibility of administrative power and administrative services, e-
government and the use of e-mail; efficiency and effectiveness; mutual responsibility of
the state and person [3]. V.D. Firsov [4] is more categorical on this matter, believing that
“the legislative definition of intelligence activities, as well as the regulation of its
implementation in Ukraine, are outdated and do not meet modern global trends in
intelligence activities”, therefore, it is necessary to bring regulatory regulation of
intelligence activities in line with practical activities of intelligence agencies and general
world trends in intelligence regulation” [4]. Agreeing with the above opinions, it can be
stated that before the inclusion of a principle in the law, it must be scientifically
substantiated in detail. If the relevant principle is subject to legislative consolidation, its
content in the law must be disclosed and defined in detail by law.

Summarising the above, the violation of human rights and freedoms by the secret
services contrary to the ECHR provisions may well be a formal legislative designation
only of a list of principles, without their detailed coverage, or vague, and sometimes even
ambiguous interpretation of the principles of activities in the law, concerning, first of all,
those which provide observance of the constitutional rights and freedoms of the person
and the citizen.

4. NATIONAL SECURITY AS A BASIS FOR RESTRICTING THE RIGHTS
AND FREEDOMS OF PERSON AND CITIZEN

The ECHR states that rights and freedoms are not subject to any restrictions, except those
established by law and necessary in a democratic society to ensure certain interests, the full
list of which is contained in Articles 8, 10, and 11 of the ECHR!. Among all others, the
interest of national security comes first, followed by territorial integrity, public safety,
prevention of riots or crimes, protection of health or morals, protection of reputation or
rights of others, prevention of disclosure of confidential information, or to maintain
authority and impartiality of the court. That is, the ECHR clearly distinguishes the interest
of national security from other interests. This was aptly noted by Hans Bourne and Ian Lei,
who argued that the secret services and intelligence agencies acted solely in the interests of
national security; legislative consolidation of their areas of competence should be different
from the areas of competence of law enforcement agencies; the special powers of special
services and intelligence cannot be used in ordinary situations where there is no serious
threat to national security [5]. They propose a distinction between threats to national
security and criminal acts: “Terrorism and espionage are criminal acts that directly
undermine and even contradict democratic processes, as well as threaten the integrity of
the state and its key institutions. However, organised crime is something else” [5].

This gives rise to several legitimate questions. What does the category “national
security” include? How special services and intelligence should ensure such an
overarching phenomenon? When do legal grounds for restricting human rights and
freedoms upon ensuring national security appear? Notably, the concept of “national
security”, despite many scientific developments in this area, is still an understudied

! Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocols No
11 and No 14. (1950, November). Retrieved from https://rm.coe.int/1680063765
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category. The ECHR, summarising the case law, in its decisions on specific cases found
that there are grounds to consider the following activities as threats to national security,
namely: espionage; terrorism; incitement to terrorism; subversive activities in relation to
parliamentary democracy; activities of separatist and extremist organisations that threaten
the unity or security of the state by violent or undemocratic means; incitement to breach
of oath by servicemen [5]. Therefore, the ECHR tends to consider threats to national
security in the context of the possible commission or preparation for the commission of
specific crimes.

Some states interpret threats to national security directly in the legislation on
special services in order to give the latter an indication of when and under what
circumstances the existing special forces, methods, and means can be used. Thus, Article
5 of the Law “On Intelligence and Security Services of Bosnia and Herzegovina™! states:
“For the purpose of this Law,” threats to the security of Bosnia and Herzegovina “shall
be understood to mean threats to the sovereignty, territorial integrity, constitutional order,
and fundamental economic stability of Bosnia and Herzegovina, as well as threats to
global security which are detrimental to Bosnia and Herzegovina, including... «, further
listing the components of crimes, namely: terrorism; espionage; sabotage; organized
crime; illegal drug, arms and human trafficking; illegal international proliferation of
weapons of mass destruction, and the components thereof, as well as materials and tools
required for their production; illegal trafficking of internationally controlled products and
technologies; acts punishable under international humanitarian law; and organized acts of
violence or intimidation against ethnic or religious groups within Bosnia and
Herzegovina. Thus, the legislator of Bosnia and Herzegovina, like the ECHR, also tends
to consider specific crimes as a threat to national security, although the first part of the
article was about sovereignty, territorial integrity, constitutional order, and the
fundamentals of economic stability.

Numerous studies acknowledge that national security belongs to key categories
and, at the same time, is understudied [6; 7], still not being scientifically separated from
such related concepts as state security, national security protection, state security
protection, etc. Thus, V.F. Smolianiuk [8] proposes to distinguish the system of national
security from the system of national security protection, emphasising that the former is a
more complex entity. Therewith, “both systems are in a state of dynamic development.
They have not acquired their final forms. This could not happen, considering the
complexity of nation-building processes in modern Ukraine, insufficient definition of
national interests, the superficial nature of their legal consolidation, as well as the lack of
experience (traditions) of national security of independent Ukraine” [8]. Scholars A.
Yanchuk, P. Pryhunov, and V. Kolesnik [9] note that the constitutional provisions on
national security and its protection “require immediate improvement and clarification”,
because “it is not clear from the text of the Constitution of Ukraine? what the interests of
national security are and how they differ from the interests of the state... Can they
restrict human rights only in the interests of national security and not in the interests of
the state? Are the interests of national security separate from the interests of the state?

! Law on the Intelligence and Security Agency of Bosnia and Herzegovina. (2004, April). Retrieved from

https //'www legislationline.org/download/id/1199/file/35d065b27¢243a9098a01793763f1b86.pdf
Constitution of Ukraine. (1996, June). Retrieved from

https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
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That is, there is an urgent need for regulatory improvement of the definition of “national
security”, the definition of the main functions of the latter, which should be provided by
the state: defence, protection, guardianship” [9].

Studies offer various ways to improve the system of national security, one of which
is “the development of a hierarchical tree of national security goals, which will be
achieved by identifying and implementing appropriate methods that form a single
systemic idea of national security policy” [10]. Furthermore, “National security activities
are now addressing a far wider array of phenomena than in the past, both in the Western
world and beyond. We take as our starting point the assumption that national security
cannot be completely divorced from ‘traditional’ interpretations, in which policy is
shaped by agencies, ministries and other institutions tasked with the protection of
national interests from exogenous threats” [11]. That is, the modern realities are filled
with a completely different meaning than in the past, and this significantly expands the
scope of phenomena that are currently covered by the category of “national security”.
Dexter Fergie aptly and humorously notes that “When the two-word phrase became a
national obsession, it turned everything from trade rules to dating apps into a potential
threat to the United States”, that “In the United States, “national security” is the
preoccupation that never has to explain itself” [12]. Researchers at the Council of Bars &
Law Societies of Europe (CCBE) [13] also point out that the European Court of Human
Rights (ECtHR) has not sought to define national security. Case law from the ECtHR has
focused instead on the conditions which justify an interference with an individual’s rights
on grounds of national security. The European Commission of Human Rights believes
that national laws do not require a complete definition of the concept of ‘the interests of
national security’. It justified its position by underlining the fact that “many laws, which
by their subject-matter require to be flexible, are inevitably couched in terms which are to
a greater or lesser extent vague and whose interpretation and application are questions of
practice”. In other words, it is not the very notion of national security or “national
security interests” that is important for the ECHR, but the conditions under which there
has been an interference with human rights for reasons of national security
protection [14-16].

V.O. Antonov [17] believes that the concept of national security is based on three
fundamental categories: “interest”, “threats”, “protection”. The forms, methods, and means
of ensuring national security largely depend on their content”. In other words, special
services, using specific forms, methods, forces, and means in their activities to perform
their objectives, must proceed from the constitutional definitions of forms, methods, and
means of national security protection. Professor O.N. Yarmysh [18] emphasises that
“issues of national security are always a priority in the system of functioning of any state.
The importance of this function is growing in modern world, due to the necessity of
responding to a range of destructive globalisation challenges”; “National security and
defence legislation does not meet the threats to Ukraine's national security and requires
development, revision, or clarification”. His proposal to amend the Constitution of
Ukraine! with the section “National Security” is very reasonable.

Considering the above, national security and state security, as stated in Article 1 of
the Law of Ukraine “On National Security”, differ in that the former covers “protection

! Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
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of state sovereignty, territorial integrity, democratic constitutional order, and other
national interests of Ukraine from real and potential threats” !, while state security covers
“protection of state sovereignty, territorial integrity, and democratic constitutional order
and other vital national interests from real and potential threats of non-military nature”'.
It is threats of a non-military nature, as noted by the Ukrainian legislator, which
distinguish state security from national security. In this way, a direct reference is made to
the fact that these threats arise from entities that encroach on state sovereignty, territorial
integrity, and democratic constitutional order, and in actions, activities, or inaction which
express signs of crimes, including: espionage, terrorism, intelligence and subversive or
separatist and extremist activities, drug distribution, human trafficking. Admittedly, such
threats should be countered only by state security bodies, which constitute special
purpose state authorities with law enforcement functions®.

With regard to national security, it is ensured by counteracting threats that
constitute “phenomena, trends, and factors that render impossible or complicate or may
render impossible or complicate the fulfilment of the national interests and preservation
of the national values of Ukraine” (Clause 6)*. These threats usually arise from foreign
individuals or legal entities whose actions, activities, or inaction do not express direct
signs of crime, but the nature of which is clearly unfriendly, mercantile, and sometimes
provocative and hostile. Only intelligence agencies can counter these threats, because,
firstly, the threats are external in nature, and, secondly, only intelligence has in its arsenal
the full set of necessary forces and means to counter these threats. It is no coincidence
that the legislator in Article 6 of the Law of Ukraine “On Law Enforcement Intelligence
Operations” provided the intelligence agencies with the opportunity to perform law
enforcement intelligence operations, apart from protecting their security, also to procure
intelligence information®.

CONCLUSIONS

Thus, the uncertainty of the category of “national security”, as well as the vagueness of
the place and role of state security and intelligence in its protection are factors of possible
violation of constitutional rights and freedoms of person and citizen contrary to the
ECHR provisions. The comparative analysis demonstrates different approaches of the
legislators of the CoE member states to the implementation of the provisions of the
ECHR in the national legislation on special services. Simple replication or transfer is
clearly insufficient to really guarantee the protection of human rights and freedoms by
the secret services. Constitutions or individual laws should set forth a detailed
understanding of the category of national security, as well as related categories that are
directly associated with its protection. It is impossible for the legislation on special
services to be limited only to enumeration of principles of their activities. It is necessary
to thoroughly outline each principle based on previous scientific development by a legal
provision, to prevent vagueness and ambiguity, to consider the areas of national and state

"Law of Ukraine No 2469-VIII “On National Security of Ukraine”. (2018, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/2469-19

2 Law of Ukraine “On the Security Service of Ukraine” No 2229-XII. (1992, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/2229-12

3 Law of Ukraine “On Law Enforcement Intelligence Operations” No 2135-XII. (1992, February).
Retrieved from https://zakon.rada.gov.ua/laws/show/2135-12
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security protection on the part of law enforcement agencies, intelligence, and
counterintelligence bodies. This is especially true of the principle of respect for and
observance of human and civil rights and freedoms.
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Ceitiiana KocraaTuniBaa Xamkupaaena

Kageopa nybniunoeo ynpasninus ma nyoaiunoi ciyscou
Hayionanvna akademisn oepoicasrnozo ynpasninus npu Ilpesudenmosi Yxpainu
Kuis, Ykpaina

Maiis BosogumupiBaa Cinincbka

Biooin koopounayii naykosux 3axo00is, MIDCHAPOOHO20 CRIBPOOIMHUYMEBA
ma epanmosoi OisibHOCI

XmenvHuyvkutl yHisepcumem ynpasiinua ma npasa imeni Jleonioa FO3vko6a
Xmenvrhuyvxuit, Yxkpaina

Haraunis BikTtopiBna KoBasienko

Incmumym Oepoicagrnozo ynpasninus
Hayionanvna axademis oeporcasrnozo ynpaeninus npu Ilpezudenmosi Ykpainu
Kuis, Vrpaina

Baagucaas Ouexkcanaposud Hikosaen

Kageopa nyoniunozo ynpasninus ma nyoniunoi cuyxcou
Hayionanvna akademisn deporcasrnozo ynpaesninusa npu Ilpesudenmosi Yxpainu
Kuis, Ykpaina

KOnis I'ennaniiua Ilykip

Kageopa nybniunozo ynpasninua ma nyoniunoi cuysrcou
Hayionanvna axademis oepocasrnozo ynpaeninusa npu Ilpesudenmosi Yxpainu
Kuis, Ykpaina

CUCTEMA JEPKABHOI'O YIIPABJ/IIHHA TA JEP?KABHA
CJIYKXBA B YKPAIHI: IEPEXIZA 1O €BPOIIEMCBKUX
CTAHIAPTIB

AHoTauisi. Cbo200Hi 6 Yxpaini nocmarome HACMynHi npoOiemu. pehopmMyeaHHs cucmemu
0epoHCasHo20 YNpPAaeliHHie MmMa O0epiCaABHOl CHyiHcOU, B00CKOHANIEHH HOPMAmMueHoi 6aszu ix
@DYHKYIOHYBAHHSA, PO3WUPEHHST NPA8 Md NOBHOBAJICEHb OP2AHIE MICYE8020 CAMOBPAOYBAHMS,
npugedenus ix OisibHocmi y 6i0nogionicms 00 eumoz €C, 3aKpinjieHHs ma CMEOPeHHs
MexaHizmie peanizayii maxkux npuHyunie, sAK OaraHc yenumpanizayii ma Oeyewmpanizayii,
NOBCIOOHICMb, CYOCUOIAPHICMb MA KOMNEMEHMHICMb, a4 MAKOXC Mpanchopmayis 0eprcasHol
cyorcou 8i0nogioHo 00 egponelicbkux cmanoapmis. Tomy ocHosHa mema pobomu noaseae y
OYIHYI cucmemu O0epiHcasHo20 YNPAGHIHHA ma OepiicasHol ciyxcou Ykpainu. 3a donomozoio
MemoOdy aHanizy 0y10 6CMAHOBICHO, WO 8 YMOBAX COYUIATbHO-eKOHOMIYHOI mMa NOAIMUYHOL
MypOYAEHMHOCMI, CAPUYUHEHOT GHYMPIWHIMU A  308HIUHIMU  (hakmopamu, HCmMumym
0epaHcasHo20 YAPAGIiHHA YKpaiHu cCmuKaemscs 3 WUPOKUM KOAOM Hpobiiem, 30Kpema, maKux K
HeeamusHuil  Oananc 008ipu  Cycnilbcmea, eidcymuicmv  Oanancy yemmpanizayii - ma
Odeyenmpanizayii cucmemu  0epICABHO20 VNPAGAIHHA, NO2AHUN 38 530K K Y  GIAOHUX
CMpPYKmMypax, maxk i Midc 0epaicaso ma CychiibCmeom, oOeiyum keanigikosanux kaopis,
HU3bKA SKICMb  AOMIHICMPAMUBHUX NOCAYe MAd HeOOCMAMHIU pPIiGeHb MOPAIbHO-eMUYHOL
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ceioomocmi OepoicasHux cayoicoosyie. OOHAK HA OaHUll 4ac Ci0 3a3HAYUMU MAKY KilbKiCMb
HO0B068e0eHb, CHPAMOBAHUX HA NIOBULEHHS e(heKMUBHOCMI ma 3a6e3nedeHHs AKOCMI 0epAHCABHOT
cayarcou: noodin AOMIHICMPpAmMueHoi ma NOLIMUYHOL NO3UYIl, 3 ACYBAHHI NPAB0BO20 CHAMYCY
0epaIcasno2o CyxHcho8Ys;, BIOOKDEMIICHHST 0epXHCASHOL CyxcOu 6i0 NoMmu4Hol OiSLIbHOCMI;
6CMAHOGNEHHS BUUEPNHO20 NEPeNiKy 0CiO, HA AKUX He HOUWUPIOEMbCS Oisl 3aKOHOO0ABCMBA NPO
0epAHCABHY  CIYAHCOY; 3ANPOBAONCEHH HOB8020 NIOX00y 00 Klacugixayii nocad oOepiicasHux
cAyanch08yie; KoMnemeHmuuil nioxio 00 8i000py KAHOUOAMis HA 0ePIHCABHY CIYHCOY, BU3HAYEHHS
3a2aNbHONPUUHATNUX 3AKOHOOABCMBOM NIOX00I8 00 6CIMYNY HA NOCAY, BUKOHAHHS MA 36LTbHEHHS
810 0epaHcaHoi Cyxcou, 800CKOHANCHHS NPOPECIUHUX HABUYOK MA Npogecinol nidcomosKu
depoicagHux Cayxcoosyis, oniama ix npayi, GUNIAMA Npemitl ma 3d0XOYeHHs, a MAKONC
OUCYUNTITHAPHA BIONOBIOATLHICD.

KarouoBi cioBa: jnepxaBHa TIOJITHKA, IICHTPalbHI OpraHd BHUKOHABYOI BJIAJM, MiCIICBE
CaMOBpSAyBaHHS, (JOPMYBaHHS TOTITHKH.
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PUBLIC ADMINISTRATION SYSTEM AND CIVIL SERVICE IN
UKRAINE: TRANSFORMATION TO THE EUROPEAN STANDARDS

Abstract. Today in Ukraine, the following problems emerge full blown: reforming the public
administration system and civil service, improving the regulatory framework for their
functioning, extending the rights and powers of local self-government authorities, bringing their
activities into compliance with the EU requirements, enshrining and creating mechanisms for
implementing such principles as the balance of centralization and decentralization, ubiquity,
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subsidiarity and capacity, as well as the transformation of the civil service institution according
to the European standards. Therefore, the main purpose of the work is to assess the system of
public administration and civil service of Ukraine. Using the method of analysis, it was found
that in the conditions of the socio-economic and political turbulence caused by internal and
external factors, the public administration institute of Ukraine faces a wide range of problems,
including such as the negative balance of the society’s trust, the lack of balance of centralization
and decentralization of the state administration system, bad communication both within the
power structures and between the state and society, shortage of qualified personnel, low quality
of administrative services and insufficient level of moral and ethical consciousness of civil
servants. However, at the present time, such a number of innovations aimed at improving the
performance and ensuring the quality of civil service should be noted: separation of
administrative and political positions; clarification of the legal status of a civil servant;
separation of civil service from political activity, establishing an exhaustive list of persons who
are not subject to the civil service legislation, introduction of a new approach to the
classification of civil servants’ positions; a competency-based approach to the selection of
candidates for the civil service, defining legislatively common approaches to entry, performance
and separation from civil service, improving professional skills and professional training of civil
servants, their labor remuneration, bonus payment and encouraging, as well as disciplinary
responsibility.

Keywords: state policy, central executive bodies, local self-governance, policy-making.

INTRODUCTION

Ukraine has been in the internal conflict situation since 2014. Being disappointed by an
unexpected change of country development vector towards Russia and a try to suppress
the peaceful mass protests by use of a rough force, the people managed to dismiss the
corrupt government after several months of bloody clashes with Yanukovych regime
(these events were called later as the Revolution of Dignity) and created the prerequisites
for returning the country to a European vector of development. Unfortunately, this
moment of the state’s institutional weakness was used by the Russian Federation to
annex Crimean Peninsula and launch a hybrid war in the Eastern part of Ukraine by
direct military interventions as well as military and financial support of two quasi-states
within Donetsk and Luhansk regions. In this way, an internal political and social conflict
turned into external one, which took a massive death toll measured by many thousand
people. However, these conflicts speeded up the country’s development and had a strong
effect on its sector of public administration. During this time, there have been the key
events that dramatically affected the public administration system in Ukraine, i.e.:
election of a new president, parliamentary election, establishing civil and military
administrations, introduction of approximately 60 reforms, among which public
administration reform and decentralization of power were the most palpable ones for the
society, etc.

Today in Ukraine, the following problems emerge full blown: reforming the public
administration system and civil service, improving the regulatory framework for their
functioning, extending the rights and powers of local self-government authorities,
bringing their activities into compliance with the EU requirements, enshrining and
creating mechanisms for implementing such principles as the balance of centralization
and decentralization, ubiquity, subsidiarity and capacity, as well as the transformation of
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the civil service institution according to the European standards. And although there were
some attempts to change the Soviet model of public management organization, which
was inadequate to the current challenges; since the country independence was declared,
they proved to be unsuccessful. An assessment indicator for crisis phenomena in the
public administration system is the Fragile States Index, the value of which for Ukraine
in 2015 was 76.3, in 2019 71.0 [1] demonstrates that Ukrainian state is still not stable.
Ukraine remains within the group of states, whose situation is labelled as “warning”.
Having felt the consequences of the financial and economic crisis, the citizens do not
believe in the success of reforms launched by the after-revolution government, which
caused the failure of the President Poroshenko for being re-elected in 2019. It should be
noted that the reasons for such a difficult situation are not only economic factors, but also
the hybrid war with Russia and the low efficiency of public administration.

Civil service as a social institution is called to increase the life quality standards for
the population by delivering high-quality administrative services, forming and ensuring
the implementation of state policy, supervision and control over legal compliance.
However, it does not fully meet these objectives and requires being reformed (hence the
new Civil Service Act'was adopted in 2015). The considerations regarding the
importance and necessity to reform the civil service system are also being strengthened
within the context of exacerbation of the economic and political crisis. From the
perspective of the effectiveness of the institute, the main task of the reforms is its focus
“on ensuring the exercise of the powers by public authorities; protection of individuals’
rights and interests; approximation of the constitutional ideal of a legal, democratic state
to the objective reality; focusing of civil servants and citizens on compliance with moral
norms, rules of human co-residence, etc.”[2]. Thus, according to the Strategy on
Sustainable Development “Ukraine—2020, the objective of the public administration
reform is “to build a transparent public administration system, to create a professional
civil service institute, and to ensure its effectiveness. The result of the reform
implementation has to be the establishment of an efficient, transparent, open and flexible
public administration structure using the latest information and communication
technologies (e-governance) that is able to produce and implement a coherent public
policy aimed at sustainable social development and adequate response to internal and
external challenges®”.

During the research, a thorough work of the peculiarities of the development of
public administration and governance in Central and Eastern Europe was analyzed [3-7].
The achievements of administrative reforms in Czechia after 2000 [8]; in Lithuania in
2004-2017 [9] were also researched.

1. MATERIALS AND METHODS

The history and organizational structure of the central government should be considered
in the context of changes in the functions of public authorities at different levels. As for
the central executive bodies (CEBs), in 2014 the first important step in changing their

Law of  Ukraine “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19#Text

Decree of the President of Ukraine “On the Strategy on Sustainable Development "Ukraine—-2020". (2015,
January). Retrieved from https://zakon.rada.gov.ua/laws/show/5/2015.
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functions was to revise the control and supervisory functions of the CEBs, which were
suggested to be understood as auditing the compliance of public authorities, local self-
government authorities, their officials, legal entities and citizens with mandatory rules
and norms of behavior in economy and public life established by the Constitution of
Ukraine!, laws of Ukraine and other regulations, the differentiation of the normative and
the actual state of the control object, implementation of measures aimed at bringing the
control object into normative state [10].

It should be noted that in 2010 the Public Administration Modernization Plan
acknowledged the main problem in functioning of central executive bodies, which should
be accepted, — a built-in conflict of interests, which is caused by the necessity to
implement conflicting types of functions in one body (combination of statutory
regulation with the functions in delivering administrative services or oversight functions;
in managing state property and implementing oversight measures) [10], leading to the
following consequences: (1) CEBs carry out all administrative procedures from adopting
a rule to controlling its compliance; (2) there is a suppression of strategic decisions are
displaced by tactical and operational actions. The typology of functions proposed at that
time (state policy formulation, approval of statutory instruments, control and supervision
in a certain sphere of activity, the delivery of public services and management of state
property) resulted in the criteria for determining the types and the CEB system in 2010—
2011, and in 2015 it identified the main tasks of civil servants in the public service
legislative act.

Thus, on 25 August 2014, at the government session, it was decided that it was
necessary to leave 680 control functions belonging to different CEBs from 1032 ones (in
2010, there were 1623 of them), and to reduce the number of bodies with controlling
functions by 51 per cent. The reasons for this were the reduction of pressure on business
and the reduction of corruption level, and the implementation steps were: preparation of
the target model of the CEB system; optimization of the CEBs and the number of their
employees; reducing the number of functions and eliminating their duplication;
devolving part of the authority to the local level or self-regulatory organizations. Since
the change in oversight functions had to reduce the pressure on business and ensure the
efficient control, the number of control functions was reduced through the dissolution of
the CEBs; the consolidation of the functions of the controlling CEBs, the deprivation of
certain CEBs of control functions, the abolition of control functions. Thus, during 2014—
2017, most of the ministries were deprived of control functions in the field of economic
activity, control functions were consolidated in the activities of the newly formed CEBs,
part of the control functions regarding price control, assay supervision, building control
and topographic-geodetic control was cancelled, which led to devolving of supervision in
the sphere of housing and utilities sector to local self-government authorities as well.

However, as long ago as 2014, many experts and field-specific industry associations
warned that such an approach to changing oversight functions would require a considerable
enhancement regarding: the need to adhere to the principle of preserving “reasonable state
regulation”, especially in those areas that seriously endanger the lives of the citizens; clear
understanding that it is necessary to proceed not from the number of inspectorates but from
the necessary functions and for these functions there has to be a certain body; changes in

!Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
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the work quality of newly-created bodies, so that the next deregulation reform did not
bear signs of changing only the number of supervisory and inspection bodies;
inappropriate reduction of control bodies by consolidating services while preserving the
same functions [11]. At the same time, it can be stated that changes in the oversight
function have not brought positive changes into the Ukrainian economy because
according to the Global Competitiveness Index published by the World Economic
Forum, Ukraine ranked 73th out of 144 countries in 2012-2013, 84th out of 148 in 2013—
2014, 76th out of 144 in 20142015, 79th out of 140 in 2015-2016, 85th out of 138 in
20162017 [12]. According to the Federation of Employers of Ukraine, in 2017, the
Business Ombudsman Council received 1,638 complaints about the actions of controlling
and law enforcement authorities, twice as many as in 2016, 61 per cent of which are
related to the actions of the fiscal service and tax authorities [13]. Both in 2014 and as of
March 2018, no legislative act on self-regulatory organizations was passed (it was
included in the agenda of the eighth session of the Verkhovna Rada of Ukraine of the
eighth convocation among the issues prepared for consideration in plenary meetings on
20 March 2018), which should be delegated part of state oversight functions.

In 2016, regarding the change of functions, the Government focuses on both its
own functions and the CEBs’ functions for managing state property, which means the
exercise of the powers of the owner regarding natural resources that are in state
ownership, state property, including the one which was transferred to state enterprises
and institutions, as well as management of shares of state-owned open joint-stock
companies [10]. It should be noted that the Government’s political functions include
defining (formulating) the policy of Ukraine, together with such state institutions as the
Verkhovna Rada of Ukraine and the President of Ukraine. The Government’s political
functions are entrenched primarily in the Program of its activities. However, most of the
functions performed by the Cabinet of Ministers of Ukraine, including the management
of state property, have a state-management nature and require corresponding analyzing
the appropriateness of their deconcentration.

According to experts, in early 2018 the Cabinet of Ministers of Ukraine are
reluctant to lose the rights to create, reorganize and dissolve business entities, appoint
and dismiss their managers, decide about discarding, alienation or transfer of property,
corporate rights, approve financial plans of enterprises, approve of leasing state property
and a number of others [14]. The existence of Government’s steps in this direction of
changing functions can be confirmed with introducing by the Cabinet of Ministers of
Ukraine a draft Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine
Regarding Deprivation of the Cabinet of Ministers of Ukraine of Non-Relevant
Authorities™ as a legislative initiative and its active support in the Verkhovna Rada of
Ukraine. A similar draft act has to be developed regarding the deprivation of CEBs of
similar functions.

The steps regarding the changes in the functions made in 2017-2018 are aimed at
distinguishing the functions in formulating the state policy and adopting laws and
regulations in CEBs’ activities. The first ones are to identify the basic priorities and
directions of development, the methods to achieve them, set terms and expected socio-

! Law of Ukraine No 2501-VIII “On Amendments to Certain Legislative Acts of Ukraine Regarding
Deprivation of the Cabinet of Ministers of Ukraine of Non-Relevant Authorities”. (2018, July). Retrieved
from https://zakon.rada.gov.ua/laws/show/2501-19#Text
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economic outcomes in a particular area of the economy and public life; the others are to
issue norms and rules that govern relations in a particular sphere, extend to an indefinite
number of individuals and are binding on the public authorities, local self-government
authorities, their officials, legal entities and citizens based on and pursuant to the
Constitution of Ukraine! and the laws of Ukraine [10].

As of December 2017, the Cabinet of Ministers of Ukraine states: (1) a possible
conflict in the ministries between the functions of state policy formulation and certain
functions in implementing the state policy, in particular regarding the management of
state-owned objects, inspection and supervision activity and delivery of administrative
services; (2) the lack of policy formulation based on its analysis and strategic planning
that makes it difficult to detect, predict, prevent problems in the relevant areas and to
achieve the long-term goals, and constrains a significant number of reform processes in
the state; (3) the lack of a clear distribution of authorities, which results in function
duplication and, consequently, inefficient use of human and financial resources, and the
separate functions, with which ministries are burdened, are not appropriate in terms of
the development of the corresponding spheres (sectors) and are superfluous?.

In 2017, the Cabinet of Ministers of Ukraine, its Secretariat and ministries as
institutions for implementing the function of state policy formulation, taking into account
the government decision®, change their organizational structure (they form directorates)
and start procedures to fill posts in them. It should also be noted that this function is
partly assigned to the National Agency of Ukraine on Civil Service and the State Agency
for E-Governance, where general departments are established. According to the
provisions on directorates of the ministries, they are formed to perform the tasks
connected with ensuring the state policy formulation in one or several areas of the
ministry’s competence, such as: (1) ensuring the state policy formulation based on
constant analysis of the state of affairs within its competence, elaboration of alternative
solutions of the existing problems; (2) monitoring and evaluating the results of the state
policy implementation, drawing up proposals regarding its continuation or correction; (3)
ensuring statutory regulation within its competence. The directorates of the Secretariat of
the Cabinet of Ministers of Ukraine perform tasks in coordinating work on strategic
planning, organizing drawing up the proposals to the Prime Minister of Ukraine
regarding the priorities of the state policy, draft plans of priority actions of the
Government and coordination of their further implementation, analysis of powers and
functions of executive authorities, evaluation of their performance efficiency and other
activities of the Cabinet of Ministers of Ukraine in regard to expert-analytical and other®.
The distinction of positions in ministries contributes to the emphasis on their functions of
state policy formulation regarding performing political and administrative functions, and

"Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text

ZResolution of the Cabinet of Ministers of Ukraine “On Approval of the Concept of Optimization of the
Central Executive Bodies System”. (2017, December). Retrieved from
http://zakon3.rada.gov.ua/laws/show/1013-2017-%D1%80

3Resolution of the Cabinet of Minister of Ukraine “Some Issues of Ordering the Structure of the Secretariat
of the Cabinet of Ministers of Ukraine, the Apparatus of Ministries and Other Central Executive Bodies”.
(2017, August). Retrieved from http://zakon5.rada.gov.ua/laws/show/644-2017-%D0%BF.

4Ibidem, 2017
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for this purpose the posts of state secretaries were introduced’. It should be noted that
Ukraine has already introduced the posts of state secretaries as chiefs of staff [15]. Since
2016, they revived the position title “state secretary” of a ministry, and in the Law of
Ukraine “On Central Executive Bodies’the words “deputy minister — chief of staff”
were replaced by the words “state secretary of the ministry”.

The further implementation of the idea of changing the functions of ministries is
aimed at: depriving them of their functions in delivering administrative services,
inspection and oversight functions and functions in managing state-owned objects (apart
from the management of state-owned objects, whose activities are aimed at delivering
economic services to ministries, and as well as management of state-owned objects used
for placement of foreign diplomatic institutions of Ukraine); their focus on strategic
planning, ensuring the public policy formulation, monitoring (control) and assessing the
outcomes of its implementation; possibility to leave the functions of the ministries in the
state policy implementation in exceptional cases, if their volume and content does not
dictate the reasonability to establish a new central executive body or transfer them to
other entities, in particular local executive authorities or local self-government
authorities, in the context of decentralization of certain powers>.

Notwithstanding all the attractiveness of this approach, there are several precautions:
(1) if the ministries will not take over the functions traditionally performed by the
Secretariat of the Cabinet of Ministers of Ukraine, if the latter did so in view of the limit of
slightly more than 1000 civil servants, then by 2020, the number of specialists for reforms
at the ministries has to reach 5500; (2) the loss of classical public administration functions
by ministries (the functions of state policy implementation) will require to solve the issue
of another redistribution of functions, and hence another reorganization of CEBs and the
redundancy of civil servants (and taking into account the continuing reorganization of the
CEBs, this will become another “organizational stress” both for the state and for the
society); (3) it is difficult to imagine such dramatic changes, for example, in the Ministry of
Justice of Ukraine, the Ministry of Finance of Ukraine or the Ministry of Foreign Affairs of
Ukraine, taking into account the functions that they are currently performing.

Thus, such a radical change in the functions of the ministries, or the transition to the
target model of the ministries, requires a well-reasoned approach in order not to turn the
ministries into an additional security apparatus of the Cabinet of Ministers of Ukraine, not
to destroy the integrity of the state administrative apparatus and not to create a system that
will provoke reforms and ideas without any opportunities for their practical
implementation. It is appropriate to have reform teams or state experts over time consisting
of up to 20 persons as one of the minister’s services, however, provided that the
institutional relations of this service with the ministry staff are established.

Law of  Ukraine “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19#Text; Resolution of the Cabinet of Ministers of Ukraine “On
Approval of Strategy for Reforming the Civil Service and Service in Local Self-Government Bodies in
Ukraine until 2017 and Approval of the Action Plan for its Implementation”. (2015, March). Retrieved
from http://zakon5.rada.gov.ua/laws/show/227-2015-%D1%80

2Law of Ukraine “On Central Executive Bodies”. (2011, March). Retrieved from
http://zakon0.rada.gov.ua/laws/show/3166-17/print1478020568592555.

SResolution of the Cabinet of Ministers of Ukraine No. 1013-r “On Approval of the Concept of
Optimization of the Central Executive Bodies System”. (2017, December). Retrieved from
http://zakon3.rada.gov.ua/laws/show/1013-2017-%D1%80.
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Besides, in order to implement the idea of assigning the strategic planning
functions to the ministries and ensuring the state policy formulation, it is necessary to
define legislatively the sectors of state policy/public administration. Consequently, the
minister has to be responsible for state policy formulation in one or more sectors, and the
positions of deputy ministers would appear. The state secretary’s functions of the
ministry should be limited to the issues regarding the management of the ministry’s staff
and general organizational matters without direct responsibility for the sectors of state
policy [16]. The confirmation of this idea is found in the draft law as of 14 July 2016,

In regard to the practical implementation of changing the functions of the Cabinet
of Ministers of Ukraine and the ministries as of 31 March 2018, having analyzed the
Action Plan fulfillment for implementing the Strategy of Public Administration Reform
in Ukraine for 20162020, the experts noted that the following important measures
remained untaken: amendments to the Laws of Ukraine “On the Cabinet of Ministers of
Ukraine?” and “On Central Executive Bodies®” regarding organization of strategic
planning and analysis of state policy [17]. Regarding the functions of delivering
administrative services, which are understood as the issue of permits (licenses) for certain
types of activities and (or) particular actions by the public authorities, local self-
government authorities, their officials at the request of individuals and legal entities;
registration of acts, documents, rights, objects, as well as issuance of individual legal
acts, they will be changed only through deconcentration (transfer from the Cabinet of
Ministers of Ukraine and the CEBs to local executive authorities, including the territorial
CEB offices) and decentralization (transfer to local self-government authorities), taking
into account the possibilities of the established centers for administrative services [10].

Thus, the analysis shows that the main emphasis of the Government regarding
changing the functions of the executive bodies at its higher and central level on a short-
term horizon (by 2020) is the distinguishing and resourcing of the function for
developing and implementing a coherent state policy. This function should include the
following components: analytical (constant analyzing the state of affairs in the sphere
and developing alternative Law solutions of the existing problems); monitoring
(monitoring and evaluating the results of the state policy implementation, elaborating
proposals regarding the continuation or adjustment of the policy); coordination
(coordination of the state policy implementation, interaction with other authorities);
regulatory (development of laws and regulations in policy). Today, the implementation of
this function depends on: drafting and submitting a draft regulations on amendments to
the Regulation of the Cabinet of Ministers of Ukraine regarding policy coordination,
strategic planning and agreement of draft acts of the Cabinet of Ministers of Ukraine?;
development of the methodology of preparation and examples of programmatic and
strategic documents of the state policy (policy brief, “green book”, “white book”,

"Law of Ukraine “On Amendments to Some Laws of Ukraine in Connection with the Adoption of the Law
of Ukraine "On Civil Service"”. (2016, July). Retrieved from
http://w1.cl.rada.gov.ua/pls/zweb2/webproc4d 1?pf3511=59725

2Law of Ukraine “On the Cabinet of Ministers of Ukraine”. (2008, May). Retrieved from
https://zakon.rada.gov.ua/laws/show/279-17#Text

SLaw  of Ukraine “On Central Executive Bodies”. (2011, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/3166-17#Text

“4Resolution of the Cabinet of Minister “Some issues of public administration reform”. (2019, December).
Retrieved from https://zakon.rada.gov.ua/laws/show/1034-2019-%D0%BF?lang=en#Text
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concept, strategy, program, etc.) and identification of their specific features and purpose
in the process of formation, implementation and monitoring of the state policy. Without
these documents, the measures to implement the Public Administration Reform Strategy
of Ukraine cannot be taken in this area. Besides, the state policy implementation, and
hence the classical public administration, will cover the functions of delivering
administrative services, oversight and state property management regarding which the
possibility of their deconcentration or decentralization will be constantly monitored.

The organizational structure of the public administration system is a result of
functional changes, as well as the basis for the future ones; “over the years of Ukraine’s
independence, approximately four hundred transformations of CEBs took place. Only in
recent years (since 2011, when government authorities were liquidated, resulting in a
decrease in the number of CEBs from 111 to 74 bodies), several times the improvements
were made to the CEB system. This is important because the optimization of the CEB
system is a framework for reforming and modernizing the civil service, it opens reserves
for significant reduction of expenditures on management as a whole and the staff,
approximates delivering the administrative services to the consumer, contributes to
reducing oversight functions and deregulation” [17]. As of 31 March 2018, 63 CEBs
operate in Ukraine, in particular 18 ministries, 23 state services, 14 state agencies, 4 state
inspections and 7 other CEBs'.

The change of functions in regard to their redistribution between the state and local
self-government authorities is the subject of ongoing discussions in the scientific, expert and
managerial environments, which has been in place since the declaration of Ukraine’s
independence. However, the processes of unification of territorial communities become a
significant factor in addressing this issue. Therefore, it should be noted that today the state is
ready for the fact that all the issues of local concern related to economy, finance,
management of communal property (local finances, economic development of communities,
communal property management, communal land use and use of local natural resources,
planning and development of settlements, maintenance and construction of local roads,
sewage, electricity, gas and water supply, lighting of settlements, housing construction, work
of local public transport, beautification, work of preschool institutions, primary and
secondary education institutions, healthcare delivery, etc.) should be solved by local self-
government authorities. The state is also ready to transfer functions in the spheres of social
protection, additionally in health and education, functions in delivering administrative
services, herewith assessing the ability of local self-government authorities to implement
them. However, the state is quite cautious towards the property transfer, and therefore the
functions of managing them. For example, in regard to land resources management, the draft
act on implementing which (register number 4355 as of 31 March 2016) has already been in
the Verkhovna Rada of Ukraine for three years.

The state would certainly be more actively involved in the transfer of functions to local
self-government authorities, when amending the Constitution of Ukraine? regarding
decentralization of power, at the local level reserving the right to control/supervise the
compliance with the Constitution and laws of Ukraine, acts of the President of Ukraine, the

'Resolution of the Cabinet of Ministers of Ukraine “On Optimization of the System of Central Executive
Bodies”. (2014, September). Retrieved from http://zakon2.rada.gov.ua/laws/show/ 442-2014-%D0%BF

2 Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
®
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Cabinet of Ministers of Ukraine and the CEBs of Ukraine, coordination of activities of
territorial CEBs, control over financial activities of local self-government authorities within
the limits established by law in regard to their use of state funds. However, the functions can
be transferred without such constitutional changes. In particular, in compliance with the new
version of the Law of Ukraine “On State Registration of Legal Entities, Individual
Entrepreneurs and Public Associations” as of 26 November 2015!, the functions of delivering
administrative services in state registration of legal entities and individual entrepreneurs were
transferred from justice authorities to local self-government authorities. Currently, there is a
process of transferring the State Architectural and Construction Inspectorate’s functions in
construction objects commissioning to the local self-government authorities. For such a
transfer it is sufficient to analyze the functions implemented by the CEBs, primarily through
their territorial bodies and local state administrations to find out if they comply with their
subsidiarity principle with subsequent legislative regulation of such transfer.

2. RESULTS AND DISCUSSION

2.1 Peculiarities Inside the Administration at the Central Level

The attitude towards the civil service, its organization and regulation, to its performance by
officials is an indicator of the state mechanism and its apparatus. The civil service system
consists of institutional (legal, organizational) and procedural structures, as well as civil
servants — persons, who are specially trained and professionally employed in the system of
government authorities. The social purpose of the civil service is to create conditions for
the effective operation of government authorities, to seek the optimal combination of
personal, group and state interests, to express and protect the interests of all segments of
the population. It has to become a daily channel of communication between the state and
the people, their interaction. Such an approach can be provided only by such a state
apparatus and its personnel, which can reasonably put forward standards of behavior and
work understandable for people. The citizens of Ukraine, who have come of age, are fluent
in the national language and assigned the level of higher education not lower than: (1) for
the positions of category “A” and “B” — Master’s Degree; (2) for the positions of category
“C” — Bachelor’s Degree, Junior Bachelor’s Degree, have the right to civil service.

The following persons cannot enter into civil service: (1) persons, who have
reached the age of sixty-five; (2) persons declared incapable or of limited capability in the
manner prescribed by law; (3) persons. who have a record of conviction for an intentional
crime, if it has not been removed from official records or expunged in accordance with the
law; (4) persons, who are disbarred by the court ruling from engaging in activities related
to performance of the state functions or from holding the respective positions; (5) persons,
who were imposed an administrative penalty for corruption or corruption-related offence —
during three years since respective decision entered into force; (6) citizens of other states;
(7) persons, who have not passed special check and have not given consent to such check;
(8) persons, who is a subject to the ban stipulated by the Law of Ukraine “On Cleansing

of Power>”.

' Law of Ukraine No 755-IV “On State Registration of Legal Entities, Individual Entrepreneurs and Public
Associations”. (2003, May). Retrieved from https://zakon.rada.gov.ua/laws/show/755-15#Text

2Law  of Ukraine “On Cleansing of Power”. (2014, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/1682-18#Text
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During implementation of citizens’ right to the civil service, no forms of
discrimination defined by the legislation shall be allowed. The relations regarding the
remuneration of civil servants in Ukraine are regulated by: (1) provisions of the law; (2)
norms of labor legislation and international treaties ratified by Ukraine in regard to
relations not regulated by the Law' and are general norms of the legal institution of
remuneration of civil servants that are compatible with the norms of the Law on labor
remuneration as general and separate (norms for determining the minimum salary, the
differentiation of the general and base rate of salary, equal salary for work of equal value,
etc.); (3) separate statutory regulations of labor in regard to the relations that are not
regulated by the Law and are not meaningfully related to its norms (on the salary
payment deadlines, regarding determination of the amount of overtime compensation, as
well as weekend, holiday and non-working days, night overtime pay, etc.).

By reference to the specific features of civil service, the law restricts the opportunities
of civil servants to protect their right to labor remuneration. Besides, a civil servant has no
right to organize and participate in strikes (part 5 of article 10 of the Law?). In case a civil
servant reveals the facts of the violation of the Law by the public authorities or their officials
during their service or outside the office, to ensure the rule of law, they have to contact to the
central executive body which ensures the formulation and implementation of state policy in
civil service (part 2 of article 8 of the Law?). This also applies to the issues on remuneration
of civil servants. At the same time, state regulation of post salary schemes, bonuses,
allowances and payments to civil servants virtually eliminated the possibility of influence by
civil servants and their trade unions on solving these issues (except through consultations of
the relevant government authorities with the representatives of civil servants’ trade unions).

Currently, a number of measures have been taken in our country to prevent and
fight corruption, most of which are aimed at preventing corruption, like in most European
countries. One of the main directions in prevention of corruption is the detection of
corruption risks that may arise in the activities of civil servants, as well as elimination of
the conditions and causes of these risks. The specified corruption risks are constantly
investigated by scientists and non-governmental organizations in various spheres of
public administration. At the same time, by incidence, corruption risks in civil servants’
activities can be arranged in the following order: bad faith of civil servants; conflict of
interests; lack of control from management; discretionary powers.

It should be noted that it is no coincidence that the first place among the corruption
risks is taken by the bad faith of civil servants. Since 01 July 2010, in the context of legal
examination, the Ministry of Justice of Ukraine introduced the examination of draft
regulatory acts for the existence of corruption-causing norms. It should be noted that
from 01 July to 31 December 2010, corruption-causing factors were revealed in 213 draft
regulatory acts, of which in 52 drafts there is inappropriate definition of functions, rights
and responsibilities of public authorities and local self-government authorities. Thus,
anti-corruption expertise facilitates to eliminating corruption-causing factors at the rule-
making stage, which ultimately excludes discretionary powers. This is a very important
and positive step in the corruption prevention sphere.

The enshrining of the rule of law principle in the Constitution of Ukraine

'Law  of Ukraine “On Cleansing of Power”. (2014, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/1682-18#Text

2Ibidem, 2014

3Ibidem, 2014

95



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

(article 8") reflects the influence of European and world traditions of constitutionalism,
trends to the formation of modern legal systems. At the same time, the interpretation of
the rule of law principle in the decision of the Constitutional Court of Ukraine as of 02
November 2004 No. 15-rp?> became of great significance: “The rule of law is the
supremacy of law in society. The rule of law requires the state to implement it in
lawmaking and human rights activities, in particular, in the acts that in their content have
to be permeated, first of all, with the ideas of social justice, freedom, equality, etc. One of
the manifestations of the rule of law is that the law is not limited only by legislation as
one of its forms, but also includes other social regulators, in particular, norms of
morality, traditions, customs, etc., which are legitimized by the society and conditioned
by the historically achieved cultural level of the society”. The main purpose of forming a
new administrative-legal doctrine is to give back the civilized “face”, which this sector has
now in all developed countries worldwide, to the national administrative law. In particular,
the updated administrative law has to be focused on ensuring the most effective exercise of
rights and interests of an individual, their effective protection, whereas now the national
administrative law continues to be mainly focused on meeting the needs of the state, and in
fact — the apparatus (i.e., officers) of the state administration.

Today, with the formation of market economy, development of democracy, new,
often veiled (and sometimes open), forms of corruptive acts have emerged and are actively
used, such as lobbyism, protectionism, contributions to political goals, the transition of
deputies and public officials to the posts of honorary presidents at corporations and private
firms, investing in commercial structures using state budget funds, transfer of state
property to joint-stock companies. Unfortunately, in these situations no political will of the
power structures is observed that are responsible for fighting corruption, and the society
does not react to them actively. In the fight against corruption, legality is an important
component of the rule of law principle. Thus, the current state of doctrinal comprehension
of the rule of law principle requires the normalization of the specific relations between the
executive bodies and an individual. Particular attention needs to be given to creating
adequate conditions for the exercise of human rights and freedoms, which involves the
need to reform administrative law on democratic principles.

In Ukraine, not only the President and the Cabinet of Ministers play an important
role in the political process; unlike most European countries, the Parliament (Verkhovna
Rada) also plays an important role as the initiator of draft acts and a powerful player in
the “veto policy” [18; 19]. Over four years of Parliament’s work, the President submitted
about 200 draft acts, the Cabinet of Ministers of Ukraine — about 1000, and people’s
deputies — about 3800. Approximately 76 per cent of the draft acts of the President, about
40 per cent draft acts of the Cabinet of Ministers and about 15 per cent of the draft acts of
people’s deputies were passed. Thus, out of approximately 1200 passed acts, about 150
were submitted by the President, about 450 — by the Cabinet of Ministers and about 600
— by the Verkhovna Rada of Ukraine.

The President is the most important source of strategic initiatives in both domestic

'Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text

2Decision of the Constitutional Court of Ukraine “On the conformity with the Constitution of Ukraine
(constitutionality) of Article 69 of the Criminal Code of Ukraine”. (2004, November). Retrieved from
http://www.ccu.gov.ua/en/docs/273
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and foreign policy. It should be noted that that in addition to the draft acts passed by the
Verkhovna Rada of Ukraine, the President issues nearly 1500 decrees annually, as well
as more than 3000 resolutions and instructions. Most of the resolutions are addressed to
the Cabinet of Ministers of Ukraine; they prescribe the actions of one or several
ministers. According to the data of the Secretariat of the Cabinet of Ministers of Ukraine,
last year, the Cabinet of Ministers of Ukraine issued approximately 1000 resolutions, and
daily about 250 instructions (more than 60 thousand annually) are registered by the
Cabinet of Ministers, the Prime Minister, the Vice Prime Minister and the Minister of the
Cabinet of Ministers of Ukraine, addressed to ministries and other bodies. A considerable
quantity of these documents is related to politics. Some of them are really important
decisions regarding policy, and many of them direct the political process itself, for
example, initiating work on politics in a particular area, changing projects, resolving
conflicts, etc. Besides, many instructions are connected with specific issues of executing
decisions or administrative issues of a situational nature.

Under the condition of the ambiguity of certain norms of the Constitution! and the
lack of its support by the general public, the system of public administration weakens, the
possibilities for open institutional cooperation and the integrated legislative process
diminish. Even considering the fact that during transition periods such problems are
peculiar to many countries, a strong political will to create the basic conditions that
would allow political authorities to put development problems in the center of political
action is essential more than ever. Due to the long-lasting confrontation and lack of
transparency, the trust between key political institutions and activists was undermined, as
well as the trust of the citizens to the politicians. Under such conditions, when
constitutional conflicts turn into a politico-legal maze, and the Constitution becomes a
battlefield, instead of being a clear direction for political institutions and citizens, it may
be concluded that it will be very difficult to improve the rule of law in Ukraine.

Currently, we can make a conclusion that the system for policy development and
coordination has not been improved since the assessment in 2006, and that the theoretical
difficulties that were foreseen in this area have turned into a real problem. Now, new
circles of the decision-making process in Ukraine are fuzzy and it is unclear who has to
make one or another decision or even how and why. The conflicts of competences
intensify every day, weakening the state’s authority and the rule of law, while the policy
making system is predominantly blocked.

2.2 Efficiency and effectiveness of the administrative system, overall government
performance

In order to assess the quality of public administration in Ukraine, different indicators and
ratings are used, which are compiled by international organizations, as well as the results
of national sociological surveys. According to international agencies on the efficiency of
public administration and the quality of public services, Ukraine is on a level with
countries that are much inferior to it in economic development. According to a number of
integral indicators used in international practice, Ukraine is significantly inferior to not
only developed countries, but also most of the countries of Eastern Europe. According to

Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
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the GRICS index, Ukraine is at the bottom of the rating regarding such indicators of the
quality of public administration bodies’ work as quality of public services,
accountability, quality of regulatory policy, rule of law, as well as corruption control.

The research has shown that the executive branch remains closed to the citizens
and business: by the opacity index of Kurtzman Group, Ukraine is ranked 46th among
the largest countries (along with Indonesia and China). With such level of opacity, the
additional costs of Ukrainian and foreign investors amount to 5.64 per cent of the
invested funds in connection with the increase in risks. At the same time, according to
experts, the decrease in the opacity level on average by one point correlates with the
increase in average annual gross domestic product per capita by 986 USD, direct foreign
investments in relation to GDP by one per cent and inflation reduction by 0.46 per cent.

The results of national research also confirm the low efficiency of state power, give
evidence of a decline in the citizens’ trust in state institutions. The polling data show the
citizens’ negative assessment of the public service delivery process (more than 70 per
cent of respondents). According to the study, only 14 per cent of the citizens, who
applied to public authorities over the last 2 years, were able to receive a public service of
acceptable quality which they are interested in. The research has shown that only one
third of the population trusts the executive bodies, only half of the population trusts the
legislative and judicial bodies. The consumer study revealed a number of problems with
delivering public services, which lead to a low level of consumer satisfaction. Such
problems may include: high time consumption (for example, on average the expectation
of such a service as issuing a passport is 30 days), poor information support for
consumers, limited channels of receiving services, high “moral” costs associated with
poor quality of service [20].

In assessing the results of the administrative reform in Ukraine, it is also planned to
use an integral indicator, such as the quality of public administration, assessed by
external experts. Summarizing, we can draw some significant conclusions. Firstly, the
specific features of executive bodies, as public service providers, determine the diversity
of approaches to assessing the quality of their activities — public administration. The
selection of assessment criteria, data sources and the method of their aggregation depends
on the objectives of the assessment and management tasks. Such tasks may include:

— assessment and monitoring of the public administration bodies’ activity in the
framework of budgeting according to the results;

— rating of executive bodies by the efficiency and effectiveness indicators for the
purpose of comparative analysis and development of recommendations to improve the
processes and results of activities;

— benchmarking and analysis of the best practices in executive bodies;

— rating of subnational or national systems of executive bodies by the quality of
public administration to adopt managerial decisions in line with the policy pursued by
national governments or international organizations.

Among the managerial tasks that can be solved by analyzing the public
administration quality, especially outstanding is assessing the effectiveness of changes
that are made in the executive bodies (implementing new management tools). Based on
the modern concept of “good public management”, it is possible to identify the main
groups of parameters for the public administration quality, which have to be taken into
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account at assessing the activities of executive bodies: improvement of the quality of
public services; reduction in the unit cost of the services delivered; enhancing the
efficiency; transparency and accountability of public authorities; the responsiveness of
the public authorities to newly emerging needs (changing expectations).

Thus, the search for a universal conceptual approach to assessment continues,
which would allow assessing and analyzing the activities of public administration bodies
in terms of their ability and progress in achieving the goal of maximizing public welfare.
Such an approach to assessment is needed that would allow to consider different quality
indicators of public administration integrally, that would be based on the principles of
“good public administration” and focused, first of all, on external public service
consumers’ evaluation of the executive bodies’ activities. The concept of public value
can underlie such an integrated approach to assessing the activities of public
administration bodies.

2.3 Relating the peculiarities to the post conflict situation

The time for ending the Ukraine—Russia confrontation depends directly on how we see
our post-conflict future and how it is seen by our opponents. Perhaps, here the most acute
issue is the one of ethical and legal responsibility for the crimes committed by aggressor
and its satellites and human rights violations. S. Huntington called it “the problem of
executors” [21]. This category of people already has nothing to lose, they will fight to the
end, turning their environment into hostages. Will justice take place? Will justice be
restored? Will the guilty be punished? We do not know the unambiguous answer yet,
thereby we call to the experience of those peoples and states that came through such trials
in the past.

According to many experts, there are certain specific features of the post-conflict
situation in Ukraine. Firstly, it is necessary to step up efforts in training highly skilled
specialists. Each reform requires a professionally trained staff. The dynamics and
contradictory reforms require the transformation of the state administration and local
self-government system, making professional the civil service and service in the local
self-government authorities, which is connected with the competence of civil servants
and local self-government officials (public servants). The competence of public servants
under complication of social processes has to increase. The state personnel policy has to
be aimed at creating conditions regarding training, retraining, advanced training and
assessment of professional competencies during the civil servants’ professional activity.

This context gives raise to the task of developing a system of professional training
for public servants with the simultaneous assessment of their qualifications and the level
of professionalism in the “Public Management and Administration”. The methodological
basis for solving this task has to be a series of legislative acts, in particular, the Strategy
of Public Administration Reform in Ukraine for 2016-2020, approved by the Resolution
of the Cabinet of Ministers of Ukraine as of 24 June 2016 No. 474-r!; the Strategy for
Reforming the Civil Service and Service in Local Self-Government Bodies in Ukraine
until 2017, approved by the Resolution of the Cabinet of Ministers of Ukraine as of 18

Resolution of the Cabinet of Ministers of Ukraine “Some Issues of Public Administration”. (2016, June).
Retrieved from https://zakon.rada.gov.ua/laws/show/474-2016-%D1%80#Text
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March 2015 No. 227!; the Concept of Reforming the System of Vocational Training of
Civil Servants, Heads of Local State Administrations, Their First Deputies and Deputy
Heads, Local Self-Government Officials and Local Council Deputies, approved by the
Decree of the Cabinet of Ministers of Ukraine as of 01 December 2017 No. 974-r, that
contain: the goal-setting in transforming the civil service; defining the directions of the
state policy and regulatory framework of civil servants’ professional training; setting
professional qualification requirements for public administration personnel, their training
and advanced training; definition of the content of education, development of educational
programs.

Thus, the institutionalization of public servants’ professional development in public
management and administration has to include:

— development and implementation of a sectoral qualifications’ framework,
considering the National Qualifications Framework;

— development of civil service professional standards and service in local self-
government authorities based on a competent approach with the participation of
interested parties and their approval;

— development and implementation of standards in the specialty 281 Public
Administration and Management of the area 28 Public Administration and Management
and the educational standard for the training of public servants;

— introduction of a nation-wide qualification examination for persons, who receive
higher education in the specialty Public Administration and Management of the area
Public Management and Administration;

— development and adoption of educational-professional and research-educational
programs of the specialty Public Administration and Management of innovative nature;

— advanced training in the programs for specialized short-term training courses,
perpetual and short-term thematic seminars, trainings, workshops on urgent issues of
social development.

Secondly, at decentralization, the transfer of powers from the center to the regions
would mean the transformation of the power vertical where most issues were resolved by
the transfer and execution of orders which come from the top to bottom, and the middle-
and low-ranking officials remained a usual performer.

Thirdly, Ukraine is doomed to reform the administrative-territorial system. So far,
all the attempts to carry out the administrative-territorial reform were unsuccessful and
did not go beyond the concepts that are very controversial in their nature. On 05
February2015, the Verkhovna Rada of Ukraine passed the Law “On Voluntary
Association of Territorial Communities®”. The purpose of this act is to consolidate
territorial communities through the voluntary association, which should eventually lead

'Resolution of the Cabinet of Ministers of Ukraine “About the consolidated provision about the State
service of Ukraine and the State service of Ukraine”. (2016, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/227-2019-%D0%BF#Text

2Decree of the Cabinet of Ministers of Ukraine “About the concept of reforming the system of professional
education of state services, heads of state administrators, first defenders and defenders, posadovs of the
citizens of the state self-government and deputies of citizens”. (2017, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/974-2017-%D1%80#Text

SLaw of Ukraine “On Voluntary Association of Territorial Communities”. (2015, February). Retrieved
from https://zakon.rada.gov.ua/laws/show/157-19#Text
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to an increase in their capacity and efficiency. However, a detailed analysis of this act
shows its significant defects, the main of which is the discrepancy of its norms with the
current Constitutional provisions and acts. Moreover, the implementation of the act in
practice can lead to unpredictable social consequences, which is opposite to the declared
goal, as the experts expressly say. For example, the conclusions of the Main Scientific
and Expert Department of the Verkhovna Rada of Ukraine indicate: ‘“Practical
implementation of the draft act in case it is passed in the proposed version is unlikely to
allow forming self-sufficient territorial communities that would have the appropriate
material, financial resources and public amenities necessary for the effective performance
of bodies’ tasks and functions or to improve the quality of delivering administrative,
social, public services to the communities, as stated in the explanatory note.

It is obvious that forming the united territorial communities, the average number of
which will be 9 thousand people, who will live in 16 settlements on average, the expected
average area of which will be approximately 400 sqr km, and the distance from the
administrative center of a united territorial community to the most remote settlement of
such a community is determined in view of the availability of basic public services
(administrative, social and others) delivered on the territory of such a community (arrival
time for an ambulance in urgent cases and a fire-fighting team must not exceed 30
minutes), is doubtful in terms of the possibility of practical implementation, and will lead
to the alienation of the citizens not only from the authorities, but also from the relevant
administrative and other services, thereby such consolidation of territorial communities
seems excessive and does not contain a proper justification”. Besides, the proposed
voluntary association of territorial communities does not consider the special features of
separate territories, for example, the southern districts of Odessa region, where national
minorities are concentrated.

Fourthly, upon signing the EU-Ukraine Association Agreement, Kyiv undertook
several commitments that concern not only the economic regime liberalization, but also
the bringing of domestic legislation in line with European norms. This concerns the
introduction of EU regulations. Therefore today, not only knowledge of domestic
legislation becomes relevant for a civil servant, but also the fundamentals of the EU
legislation and European experience in public administration [22; 23].

Fifthly, decentralization cannot replace effective state regional policy, it is only an
essential prerequisite for its implementation. On 05 February 2015, the Law “On the
Principles of State Regional Policy!” was passed, but like the Strategy for Civil Service
Reform, it is mainly declarative. Its key disadvantage is the lack of effective mechanisms
for simulating the development of regions. And of course, the key issue to be solved as
part of the reform is the fight against corruption. Despite all the declarations of power
holders, the demonstrative dismissals of certain corrupt officials, corruption remains an
incurable disease both of the state and the society. In the Global Competitiveness Report
of 2014, Ukraine ranked 130th among 144 countries by state institutions quality
indicator, and the 142th place among 175 countries by the Corruption Perceptions Index.

First of all, the factors that cause corruption and create a nutrient medium for it
remain unchanged. Moreover, with the deepening economic crisis and political
instability, unemployment growth, some of them are only aggravated. The main ones are:

'Law of Ukraine “On the Principles of State Regional Policy”. (2015, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/156-19#Text
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— poverty of majority of the population, the excessive stratification of the society to
5 per cent very rich and the rest, who barely make ends meet. Today, a small middle-
class stratum is under considerable pressure. Along with this, the concept of labor as a
source of well-being is diminished which creates a corresponding atmosphere in the
society;

— controversial attitude of society towards such a phenomenon as corruption. On
the one hand, in the society there is a rejection and condemnation of corruption and calls
for solving this problem in a non-legal way, on the other hand, there is an attempt to
solve the arising problems and to evade the requirements of the law by using corruptive
mechanisms;

— low quality of legislation, which creates legal conflicts and allows ambiguous
interpretations, regulation of a large number of issues by subordinate legislation;

— frequent change in the government machinery for political reasons, “quotas
principle” at taking up posts, political corruption and, as a result, ordinary corruption;

— excessive regulation of entrepreneurial activity, imperfect tax system, the
possibility to gain profit, mainly by close approximation to authorities;

— ineffective law enforcement and judicial system;

— inconsistency between the remuneration level of persons authorized to perform
state or local self-government functions, and the scope of their authority.

It is impossible to overcome these reasons in a short period of time, although in
society there is demand for “quick” solutions. One example of this may be the Law “On
Cleansing of Power!”, which in fact not only did not meet the its adoption initiators’
expectations, but also caused obvious damage. Unfortunately, in public opinion a
generalized image of an official has been created, who bears all negative assessment of
the government’s actions. At the same time, it is forgotten that a civil servant is the same
profession as the others, which does not only require professionalism, but is also limited
by certain legal frameworks.

Nowadays, under conditions of the socio-economic and political turbulence caused
both by internal and external factors, the public administration institute of Ukraine faces
a wide range of problems, including such as the negative balance of the society’s trust,
the lack of balance of centralization and decentralization of the state administration
system, bad communication both within the power structures and between the state and
society, shortage of qualified personnel, low quality of administrative services and
insufficient level of moral and ethical consciousness of civil servants. At the paradigm
level, the main task of managerial reforms in Ukraine can be formulated as a transition
from direct control of the social activity subjects to control of the factors systemically
important for this activity. In other words, in the center of democratic governance there is
an informal control over those factors of social environment that determine the behavior,
motivation, orientation of the activities of certain subjects of political and administrative
activity, which is determined by the concepts of social modernization and information
revolution. The analysis of the latter allows for the conclusion that in general the social
modernization process is considered as the acquisition of new management opportunities
by the Ukrainian society, as the optimization of the ways of social functioning, where the

'Law  of Ukraine “On Cleansing of Power”. (2014, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/1682-18#Text
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main role is assigned to the managerial factor. In the context of Ukrainian modernization
reforms, the search and formation of an effective public administration model in Ukraine
has not been completed yet.

CONCLUSIONS

An important factor in the civil service reform implementation is the optimization of
political and administrative interaction, the delineation of political and administrative
levels, and building effective interaction between all subjects of the management process.
It is reasonable to choose the frequency of its vacancy filling with the change of a minister
at the central level and the head of the administration at the regional level as a sign of
political engagement of a certain post. Although such a sensitivity index cannot be
recognized as absolute, it indicates quite clearly to what extent this post is actually biased
in this period in power-political competitions and how making the highest priority political
decisions a reality depends on it. An important point is also that the delineation line of
political and administrative functions does not coincide in the legal and factual aspects.

The civil service reform is aimed at solving the problems facing the public
administration system, namely:

— insufficient level of state policy quality in various spheres, legislative and
regulatory framework (policy formation and drafting of legislative acts based on detailed
analysis, public participation, integrity and consistency of actions and decisions of the
Cabinet of Ministers of Ukraine as a whole);

— lack of highly-qualified personnel at civil service positions that are important for
developing and implementing national reforms and are capable of meeting the challenges
of reforming in various sectors;

— high level of corruption in the civil service system, which obstructs the efficiency
and effectiveness of public administration; gender imbalance;

— insufficient level of human resources management in ministries and other central
executive bodies, lack of automated human resources management system.

The study of the Law of Ukraine “On Civil Service!” as of 10 December 2015
identified a number of innovations aimed at improving the performance and ensuring the
quality of civil service, namely: separation of administrative and political positions;
clarification of the legal status of a civil servant; separation of civil service from political
activity; establishing an exhaustive list of persons, who are not subject to the civil service
legislation; introduction of a new approach to the classification of civil servants’
positions; a competency-based approach to the selection of candidates for the civil
service; defining legislatively common approaches to entry, performance and separation
from civil service; improving professional skills and professional training of civil
servants, their labor remuneration, bonus payment and encouraging, as well as
disciplinary responsibility. Reforming the civil service legislation has become the most
important step towards the full public administration reform. Despite the imperfection of
the newly passed legislation, as evidenced by the constant changes to it, nevertheless it
should be noted that the direction in which legislators and reformers are working is right.

Law of  Ukraine “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19#Text
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Ouaena KOpiiBna boOpoBchbka

Kageopa exonomixu ma pecionanbHoi eKOHOMIUHOT NOATMUKU
J[Hinponemposcokuil pe2ioHanbHull iIHCIMUMYm 0epAHCABHO20 YRPAGIIHHSA
Hayionanvnoi akademii depoicasrnozo ynpasninusa npu [lpesudenmosi Yxpainu
Jlninpo, Ykpaina

Irop Onekcanaposuy Ipodor

Kageopa oeporcasroco ynpasninms

JIvgiscoKuil pecioHanbHull iIHCIMUmMym 0epicaeHo20 YRPAGIIHHSA

Hayionanvuoi akademii oeporcasnozo ynpasninusa npu Ilpe3udenmosi Yxpainu
JIvsie — bpioxosuui, Yxpaina

3inoBiit Oaexkcanaposuy Hagrok

Kageopa exonozii i ekonomiku 008K
Texuiunuii ynisepcumem “Meminsecm [lonimexnika™
Mapiynons, Yrpaina

Poman KOaianoBuu I'punko

Kageopa ingexyitinux xeopod
Jlvgiecokutl HayioHanbHull Meouunull yHieepcumem imeni Januna I anuyvkozo
JIvsis, Yrpaina

ITasuo CepriiioBuy IlokaTaes

Kageopa nybniunozo ynpasninua ma 3emneycmporo
Knacuunuii npueammuii ynisepcumem
3anopiycocs, YVrpaina

CYYACHI TEOPII MYBJIYHOI'O YIIPABJIIHHSA: JOCBIJI AJIS1
YKPAITHHA

AHoTtanis. Po3BuTok iHTerpanii Ta rimoOanizamii B CBiTi CHpHs€ MOIIYKY CyYaCHHUX CKIIAJO0BHX
MoJiesiell myOJIiYHOro YIpaBiHHA, AKi 3a0e3Me4yroTh TapMOHIMHUI Ta CTaOUILHUNA PO3BHTOK
CYCIJIbCTBA Ta JepXaBu choroaHi. OpraHu myOaiyHOI BIAAM CBHOTOJTHI 6 NesHOMY
mepumopianbHOMy KOJEKMUBi npeoCmasnaioms 8iOHOCUHU NIAHY8AHHA Ma NIONOPAOKY8AHHA, a
makooic € yceioomneHumu cy6’ekmom. Memor oanoi pobomu € po3ensio Cy4acHux meopii
nyoOniuHO20 YNPAGNIHHA, G MAKONC GUBUEHHS C8IM06020 00C8I0Yy 3 NUMAHHA NYOAIUHO20
ynpasninus. Memodonoeiunoo 6az010 0Jis1 NPOEEOCHHS OOCHIONCEHH CMATU Meopemuyti
Memoou HAyKo802o Ni3HAaHHA. bPynu euxopucmaui memoou cuwmesy ma aHALi3y OAHUX,
NOPIBHANBHO-NPABOSULL Memo0 mMda NOPIGHSIbHUL Memod. Taxooic 0y10 po32isaHymo HAYKo8y
aimepamypy 3 memamuky nyOaiuHo20 YNPAeiinHs Ha NPuK1adi Yxkpainu ma pisHux Kpain ceimy.
YV oanmiti pobomi posersinymo 00cei0 ycniwiHo2o NyONiuHO20 YAPAGNIHHA 6 IHUWIUX KPAiHAX.
Ilyoniune ynpaeninns ne obmedcyemocs OLLILHICMIO 0EPAUCABHUX OP2aAHie ma NOcadosux ocio,
nyoniyne YnpasninHa 301UCHIOEMbCA 3 YUACIO YCMAH08 Npsmoi Oemokpamii. Byno posensuymo
Klacuuui 6uou ma NpUHYunu nyoniyHo20 YNpaseniHHA. PozensiHymo VKpaiHcekuli 00c8io
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nyoaiuHo20 YNpaesninta Ha npuxiadi 3anopizvkoi, Jlveiecekoi ma [ninponemposcokoi obracme.
YV ecix pezionax Yxpainu npoyec nyoniuno2o ynpasninHa 30ilUCHIOEMbC 34 OOHIE MOOENLO.
Ipoyec possumky nybniynozco aominicmpysanus 6 Ykpaiui edce posnouyamo, 0OHAK OpeaHu
BUKOHABYOI 671a0U Maroms Oiiblle KOHMPONIOBAMU OdHe NUMAHHA Ma 6NpPO8aAdICY8amu
HOB086€0eHH s, IKi O NPUBOOUIU 00 NOZUMUBHUX 3MIH 6 Kpaini ma cycnitbemei. Busuenus 0ocsioy
opeanizayii ma 30iUCHeHHs NYONIUHO20 YNPAGIIHHS THUUX KPAIH € 8ANCIUBUM O/l BUABAEHHS 1020
Haubinew diesux cucmem nyoniunozo ynpaeninta. llpeocmasnena ingpopmayis y oauiti pobomi
Modice Oymu 8UKOPUCNAHA CMYOeHMAMU Md SUKIA0a4amyu SUUWUX HABUANLHUX 3aK1A0I8, SKI
Cneyianizylomscs Ha GUBHEHHI 0ePHCABHO20 YRPABIIHHA, COYI0N02il, IOPUCHPYOerYil, NOAImoN02il
Ma THUUX CYMINCHUX OUCYUNTIH.

KuarouoBi cioBa: cycrineHI BiTHOCHHHW, OPTaHW MyONidHOI BIaAM, IMyOJIiYHE aaMiHICTpyBaHHA,
JeprKaBHE YIIPaBIiHHSA, JEICHTPAIi3allis, MyOTidyHe YIpaBIiHHS.
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MODERN THEORIES OF PUBLIC ADMINISTRATION:
EXPERIENCE FOR UKRAINE

Abstract. The development of integration and globalisation in the world contributes to the
search for modern components of public administration models that ensure the harmonious and
stable development of society and the state today. Public authority in a certain territorial group
represents the relationship of planning and subordination, and is also a conscious subject. The

°
108



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

purpose of this work is to consider modern theories of public administration, as well as to study
world experience in public administration. The methodological basis for the study were
theoretical methods of scientific knowledge. Methods of data synthesis and analysis, comparative
law method and comparative method were used. The scientific literature on public administration
on the example of Ukraine and different countries was also considered. This paper examined the
experience of successful public administration in other countries. Public administration is not
limited to the activities of state bodies and officials, public administration is carried out with the
participation of institutions of direct democracy. The classical types and principles of public
administration were considered. The Ukrainian experience of public administration on the
example of Zaporizhia, Lviv and Dnipro regions was considered. In all regions of Ukraine, the
process of public administration is carried out according to one model. The process of
developing public administration in Ukraine has already begun, but the authorities need to
control this issue more and implement innovations that would lead to positive changes in the
country and society. The study of foreign experience in public administration is important for
identifying the most effective systems of public administration. The information presented in this
paper can be used by students and teachers of higher education institutions specialising in the
study of public administration, sociology, law, political science and other related disciplines.

Keywords: public relations, public authorities, public administration, public administration,
decentralisation, public administration.

INTRODUCTION

Public power is a special phenomenon and relationship. Public authority in a particular
territorial group is a relationship of planning and subordination, and is a conscious
subject [1]. According to Marx, public power is the appropriation of another's will [2].
Some political scientists define public power as the ability to defend one's own will
despite resistance [3; 4]. However, elements of voluntary coercion may also occur in
other non-public groups. The one who acts as the head of a family exercises his will in a
family, in some cases by coercion, uses his power, decides on payments and so on. Such
power is formed not on the basis of social and public interests, as in a social collective,
but on the basis of family, economic and spiritual ties. Public authorities are called to act
primarily in the interests of society. Public authorities often use their powers, which
dominate a particular team economically, politically and ideologically. In some cases,
this can become the personal power of a leader, and the owners of state power can take
positions on a team that are directly contrary to the interests of a team.

In the performance of public administration functions, there are state-administrative
relations that ensure the existence of the subject of management, which has the authority
and responsibility for the management and the subject of management. The subject of
management is the active beginning of the management process. Such an entity may be
the state itself, acting on its behalf, bodies and officials (parliament, president,
government), local governments and officials (local council, mayor), bodies of public
associations, if it is a public team or elements of a public body, such as the central
committee of a political party, which determines the rules of administrative
procedure [5].

The object of the relationship in public administration is what the entity does.
Finally, such actions are carried out for the purpose of acquiring or providing any
material or spiritual goods, their restriction, appropriation, separation, alienation or
deprivation of rights. These benefits apply to citizens, foreigners, stateless persons,
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persons with multiple citizenships and their groups in connection with the realisation of
their interests. The subject of management is the regulations of the head of state,
president or monarch, which apply to all persons or certain groups of people. Such acts
may be state regulations or decisions of the constitutional court and others. The powers,
governing body and responsibilities of a governing body are determined by the
documents required by a particular social group. For the state, and hence for society, the
constitution is such a document. It defines the powers of public authorities, their
responsibilities and the administrative boundaries within which they can act in regulating
life in society [6]. Such documents include laws, orders of the head of state, government
decrees. Some of these acts are adopted by federal authorities, autonomous authorities of
a political nature. For many other groups of the territorial community or groups with
elements of public administration the main internal to document is the statute, the statute
of self-government, the statute of the political party, although the basic legal provisions
of these groups are regulated by constitutions and laws [7]. Documents regulating the
procedure of public administration contain not only provisions on the powers of
institutions and officials, but also on their responsibilities. Bodies and appointed officials
created by a community are created to perform public tasks on behalf of society. The
purpose of this work is to consider modern theories of public administration. This study
will also take into account the experience of successful public administration in other
countries. The Ukrainian experience of public administration is considered on the
example of Zaporizhia, Lviv and Dnipro regions.

1. MATERIALS AND METHODS

Theoretical methods of scientific knowledge were used to study the concept of public
administration, its types and principles, as well as foreign and Ukrainian experience of
public administration. Scientific publications on public administration were studied and
analysed. Methods of synthesis and analysis of information were used, comparative law
method and comparative research method were also used. A theoretical review of the
scientific literature on public administration and foreign experience was also conducted.
Using such methods as synthesis and analysis, the concept of public administration
was considered. Types and principles of public administration in Ukraine and the world
were considered. Using the method of synthesis, the foreign experience of public
administration was regarded, as well as the existing shortcomings and advantages of the
public administration system. Using the method of synthesis, it is possible to combine
abstract aspects of a particular topic and display it as a whole. The method of synthesis
involves the study of a particular concept, object or phenomenon in general. In the
process of scientific research, the method of synthesis is related to the method of
analysis, because it allows combining all the parts of a subject, which can be further
discussed in the process of analysis. The method of synthesis involves establishing a
relationship between all parts and knowledge of a subject, phenomenon or concept as a
whole. The method of analysis helped to analyse the concept of public administration and
the principles using which it becomes possible to regulate and implement public
administration in public regulation. The method of analysis is a method of cognition, by
which the object is studied imaginary or actual, divided into basic elements and
components. The method of analysis studies the main properties of the object, its
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characteristics and relationships between them, each of the selected elements is
considered separately. The Ukrainian and foreign experience in public administration
was studied with the help of the comparative legal method. The comparative law method
requires the use of special research methods determined by the nature of an object, such
as the normative nature of law on specific issues. The application of this method to the
sources of law in administrative proceedings allowed obtaining new scientific results in
the analysis of the sources of law of different legal systems. The next method used was
the comparative method, it was used to compare modern theories of public administration
in Ukraine and the world. The comparative method is one of the main scientific methods,
which through comparison establishes the general, special and different in the studied
phenomena, concepts and objects, as well as in the laws of their development. The
comparative method was used to consider and analyse the types of public administration
in different countries. Using a comparative method, it was studied that for Western
countries the modern concept is the concept of “Governance” and its variants: “Good
governance”, “Responsive governance” and “Democratic governance”.

A theoretical review of the scientific literature on public administration was
conducted. Several scientific papers on public administration in Ukraine and around the
world were considered. In the first paper, the researcher examined how public
participation in environmental planning and management generates democratic
legitimacy. Distinguishing between the literature on optimistic and critical participation,
the author argued that both areas of research tend to disregard public opinion on the
issue. The author concluded that the continued involvement of research on public
expectations and governance experiences may reveal a critical understanding of the
potential and challenges for implementing the results of democratic planning. In the
following paper, the author proposed to consider the concept of urban governance, which
includes decentralisation, support for entrepreneurship and democracy and which is
designed to promote sustainable and inclusive urban development. This concept was
proposed as a tool for participation and interaction between different stakeholders. The
last considered work was devoted to the issues of decentralisation on the territory of
Ukraine. As a result of the study, the authors found that the Institute of Local Self-
Government established in developed democracies is a unique area that promotes the
introduction of such features of democracy as common tasks, shared responsibility,
common agreement, brotherhood, tolerance and equality. The authors noted the necessity
for local democracy, and also emphasised that it should be developed and strengthened in
all directions. The authors found that an active form of citizen participation in
community affairs is the implementation of the idea of participation budget or state
budget.

2. RESULTS

2.1 Principles and types of public administration

Public administration and its principles are classified by various researchers, A. Fayol
presented the most complete classification of the principles of public administration.
Most of the principles put forward by scholars are used in public administration, but
some need to be revised. The scientist identifies nine basic principles governing public
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administration. The first principle of public administration is the assertion that the
performance of public administration requires power, authority, will and bodies to ensure
the execution of orders. Powers and authority at the levels of public administration and
self-government differ significantly. They differ within voluntary public associations,
such as parties and trade unions. The second principle is the division of managerial work
and the unity of leadership. The division of labour provides specialisation and,
consequently, the quality of management, it should be noted that without a single
leadership, chaos reigns. The third principle is the uniqueness of the performers and the
uniformity of the order. In the presence of many managers who give instructions on the
same problem, there is a mess, as without defining an executor specifically an order will
not be fulfilled. The fourth principle is the subordination of the interests of other persons
in the civil service to the interests of public administration. A civil servant, a
municipality and a public association have different goals and interests, but in the
performance of their duties it is important to set priorities and prioritise the interests of
the state. The fifth principle is the presence of the necessary degree of centralisation and
a hierarchical management system that will ensure the stability and unity of the
management mechanism. The sixth principle is the stability of the leadership, which is an
important principle, because the constant changes of leaders and administrative staff are
detrimental to the common cause. Support and punishment must be proportionate,
reasonable, lawful and understandable. This is the basis of the seventh principle,
according to which management must be fair and impartial to subordinates and other
employees of the governing body. The eighth principle of management is important,
which provides feedback in management. This means that a leader must take into account
the results of their actions and adjust them if the feedback indicates the need. The last,
ninth principle, provides for remuneration for management work, i.e. the work should be
paid in accordance with its public benefit, quantity and quality of management services
provided.

The main type of public administration, especially the functioning of the state
team, is primarily community administration. Community administration is carried out
by bodies established by the world community, in particular the United Nations.
Community administration is primarily exercised by the UN Security Council and the
UN General Assembly. Community administration can also be carried out by regional
international associations, if they are given management functions through state
agreements. Community administration can be global and regional in nature [8]. In both
cases, it will be obtained from countries that have established a competent international
body. The second type of public administration is public state administration. Public state
administration can be carried out in a state-organised society in a particular country.
Public administration can also be carried out in government agencies that have not been
recognised by the world community. Such government departments may have a president
and parliament, as well as other government agencies and officials, may monitor the
situation in a particular area, and manage human groups in an unrecognised state. For
example, such a situation may occur in the territory liberated from the coloniser during
the war of liberation. Similar situations have been observed in Angola, Mozambique and
Guinea-Bissau. This type of public administration is also called public administration,
which literally means one that is similar to public administration. A special type of public
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administration is management, which exists in the subjects of the federation. The
territories that are part of the federation can be called states and have their own
presidents. Another type of public administration is public administration, which exists in
autonomous units. Examples are Scotland in the United Kingdom and the Aland Islands
in Finland. Autonomous entities, unlike federal ones, do not have joint powers, they have
an autonomous state non-government [9]. The last existing type of public administration
is public administration of municipalities that represent the territorial collective. The
federation or state system must provide in the constitution and relevant laws for the
extent to which the municipal administration applies and which is a public non-state
municipal administration.

2.2 Experience of public administration in the world

Public administration is not limited to the activities of state bodies and officials, public
administration is carried out with the participation of institutions of direct democracy.
Institutions of democracy include elections in which citizens make decisions and elect
the party that forms the government, as well as elect a candidate for the highest public
office [3]. In some countries, citizen participation in public administration is achieved
through the removal of voters by deputies and heads of municipalities. Citizens can adopt
a constitution or other law by voting in a referendum. Public debates on important issues
of public administration are used, in small municipalities city councils are used to solve
local problems, congresses are held in political and other associations, general meetings
of members of local organisations are held to make administrative decisions. In Japan,
every citizen has the right to receive a copy of every administrative act, including
government decisions, for a small fee (2-3 US dollars), if the act is not secret. There are
also many other forms of public administration. Mass demonstrations with demands to
the authorities, with a simple appeal of a citizen to a state body or local self-government
body, can be a form of direct participation in power. Society can use specific institutions
in the system of public administration [10]. In such countries of Muslim fundamentalism
as Iran, Saudi Arabia, Qatar, Oman, religion plays a huge role in controlling the
behaviour of the population, so the Koran plays the role of the basic law, is above the
constitution, there is religious moral police — Mutawa. In many countries in Africa, in
some countries in Asia, in some parts of Latin America, important tools of governance
are tribal institutions, represented by leaders, elders, tribal councils, tribal customs. In
some countries, public associations are used for governance, such as in Cuba and in some
other countries of totalitarian socialism, and a separate association in the field of culture
and sports has taken over some functions of state bodies.

For Western countries, the modern concept is the concept of “Governance” and its
variants: “Good governance”, “Responsive governance” and “Democratic governance”.
This concept develops the previous concept and is based on: greater attention of a state to
the interests of civil society, expanding the participation of its subjects in public
administration (citizens, public organisations, business structures), openness of the
government to public control, based on cycles of self-organisation and interdisciplinary
networks, which are characterised by interdependence, exchange of resources and weak
dependence on the state. The main tools for implementing the principles of the
Governance concept are aimed at: decentralisation of public administration, partnership
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with business structures, interaction with the public in the provision of services involving
non-state resources, citizen participation in policymaking and implementation, transition
from “guardianship state” to “partner state”, etc. In the modern dimension, the concept of
“good governance” has expanded in the form of the principles of the European
Innovation Strategy and good democratic governance at the local level.

Based on the analysis of key trends in social development and internal driving
forces of public administration, researchers identify the main components of their long-
term and radical reform, which include: public authorities, their management relations,
relations and their organisation, leadership, leadership functions, communication
projects, management ideas and theories, leadership training [11]. Analysing the nature
of these changes, it can be assumed that possible forms of objectification of the main
innovations of public administration, which will provide: democratisation of power, its
partnership with the population in decision-making, development of forms and methods
of their interaction, strengthening government openness, horizontal coordination,
associative forms of organisation and management, coordination. It is also possible to
increase public participation in decision-making, dialogue, communication with
influential public and opposition structures, the right balance between centralisation and
decentralisation, corporatisation of public administration, management focused on social
values, decision-making technology, strengthening the role of communication,
organisational culture, leadership, motivation, management style, social responsibility,
group dynamics and business ethics. Effective planning, motivation and coordination,
regulation, deregulation and self-regulation, self-control and external control, as well as
rational allocation of resources to achieve a certain result, use of project management
goals, provision of quality social services, including through partnerships, information
sources, state domination in various spheres of society in partnership with public
structures. It is possible to introduce effective management of administrative-territorial
reform on the basis of optimising the ratio “centralisation — decentralisation”, creating
concepts of “breakthrough” to overcome crisis and stagnation processes that will provide
the country's leadership, combining ideologies of organisational-administrative,
information-analytical, social services and public communication. Probably the creation
of national concepts of governance and public administration based on the experience of
foreign management, the formation of politically neutral, professional, honest, sensitive
to the requirements of citizens, employees and public managers with modern
management knowledge, developed innovative worldview, able to operate in conditions
of uncertainty [12]. In recent decades, some of these innovations have been introduced
into the practice of public administration in various countries during the implementation
of reforms. Based on the analysis of their diversity, four models of administrative reform
were developed. The constant recording of their consequences created trends in the
development of this system, according to which innovative changes mainly affected the
subjects of the public administration system, management activities and functions. In the
United Kingdom, France, Mexico, Germany, Poland, and Hungary, reform has taken
place by combining several models of these reforms. At the same time, none of the
reforms was aimed at centralising power. According to scientists, models are introduced
that ensure reforms: the subjects of public administration through its decentralisation,
management through the spread of public administration tools, management functions
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through the adaptation of public policy to globalisation, the principles of civil service by
universalising management principles, management processes decisions by increasing
public participation in government. Ukrainian practice of public administration reform in
2011-2013 was focused mainly on: optimisation of public administration, improvement
of management (introduction of public administration tools) and streamlining of
management functions, development of civil service principles, professional training and
e-government, as well as gradual implementation of elements public participation in
decision making. The current model of internal reforms, the “new public administration
policy”, focuses mainly on decentralisation and public administration reform, regional
policy and local self-government, and civil service development.

2.3 Features of public administration in Ukraine

Among the tools of interaction between public authorities, civil society institutions and
citizens in Ukraine are: public consultations, citizen participation in the work of the
Public Council, conducting public examinations, participation in competitions for
financial support and participation in training and public events. In Ukraine, public
administration is carried out equally in all regions [13].

The Lviv Regional State Administration is carrying out a number of measures
within the framework of the decentralisation project and in order to improve the process
of public administration. In particular, public consultations are held in the Lviv region.
Citiznes can participate in the discussion of regulations and drafts of regional target
programs. Citizens are also provided with reports from the main budget managers, in
order to inform the community about the expenditures of the regional budget for the past
year. The purpose of public consultations is to involve members of the local community
in the implementation of local self-government. Public consultations should help to
establish a systematic dialogue of local governments with residents of the region,
improve the quality of preparation of decisions on important issues in the field of local
government, taking into account public opinion, creating conditions for participation of
members of the local community in drafting such decisions. The consultations were
initiated by the executive bodies of the Lviv Regional Council, its deputies and the
chairman. The subject of public consultations may be draft regulations of the Lviv
Regional Council and its executive bodies. Public consultations are mandatory before the
Lviv Regional Council or its Executive Committee makes decisions on: adoption of the
Statute of the territorial community of the Lviv region; adoption of the program of social
and economic development and cultural development of the region; approval of the list of
objects for which expenditures will be made at the expense of the budget in the next year;
placement of ecologically dangerous objects on the territory of the region, issuance of
permits, which belongs to the competence of the Lviv regional council. Public
consultations can last from seven days to one month. During this period, an official
document that is the subject of discussions must be submitted. During the consultations,
citizens can submit comments and suggestions.

Citizens of the Lviv region may also be involved in the work of the Public Council
under the Lviv Regional State Administration and joint working groups consisting of
representatives of the executive authorities, the legislature and local authorities. On
February 10, 2011, pursuant to the Resolution of the Cabinet of Ministers of Ukraine No.
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996 of November 3, 2010 “On Ensuring Public Participation in the Formation and
Implementation of State Policy”!, the first public council at the Lviv Regional State
Administration was established amounted 192 people, which powers ended on February
10, 2013. The main tasks of the Public Council are: promoting the implementation of the
constitutional right to participate in the management of public affairs, promoting the
consideration of public opinion by the regional state administration in the formation and
implementation of state and regional policy, facilitating the involvement of stakeholders
and monitoring and regional policy, conducting public monitoring of the activities of the
regional state administration in accordance with the legislation, preparation of expert
proposals, conclusions, analytical materials on the formation and implementation of state
and regional policy [14].

Citizens of Lviv region also have the right to participate in conducting public
examinations of the activities of the regional state administration. Public examination of
the activities of executive bodies is a component of the mechanism of democratic
governance, which provides for civil society institutions, public councils to assess the
quality of executive bodies, the effectiveness of decision-making and implementation of
such bodies, preparation of proposals for solving socially significant problems in order
executive authorities include it in their work. An important tool of public administration
in Ukraine is the opportunity for citizens to participate in competitions for financial
support for the implementation of their programs, projects and activities. Support from
the state budget is provided for the implementation and realisation of programs, projects
and activities at the national level, and local budgets — programs, projects and activities
of the relevant administrative-territorial level. According to the decision of the tender
commission, the implementation of national programs, projects, activities by public
associations of persons with disabilities at the expense of the state budget may be carried
out at the regional, district and city levels. Residents of Lviv region can also participate
in trainings and public events, which are held at the expense of Lviv region.

3. DISCUSSION

Ukrainian and foreign researchers are increasingly turning to issues of public
administration, decentralisation and other related issues. In The democratic legitimacy of
public participation in planning: Contrasting optimistic, critical, and agnostic
understandings, the researcher examined how public participation in planning and
environmental management generates democratic legitimacy. Distinguishing between the
literature on optimistic and critical participation, the author argues that both areas of
research tend to disregard public opinion on the issue. This has in fact given rise to a
purely normative and essentialist understanding of democratic legitimacy, which views
legitimacy as an integral part of the process or essence of public administration. Based on
the anti-essentialist understanding of democratic legitimacy, which is primarily based on
modern social ideas and expectations of democratic institutions, the author outlined a
normative agnostic basis for the study of how legitimacy is generated through
participation. Using this framework to study the experience of Swedish citizens in

! Resolution of the Cabinet of Ministers of Ukraine No. 996 “On Ensuring Public Participation in the
Formation and Implementation of State Policy”. (2010, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/996-2010-%D0%BF#Text
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governance processes, the author emphasised how democratic legitimacy can be
understood as multidimensional, temporary and conditional, which individual citizens
can provide and withdraw in many ways. Based on this, the author concluded that the
continued involvement of research on public expectations and governance experiences
can reveal a critical understanding of the potential and challenges for implementing the
results of democratic planning [4]. The following study examines the concept of urban
governance, which includes decentralisation, support for entrepreneurship and
democracy, and aims to promote sustainable and inclusive urban development. This
concept is used to evaluate the management practices of the city of Tamale in Ghana.
The study identified significant gaps in practice, especially with regard to the application
of the principles of decentralisation and democratic governance, although
entrepreneurship has made a clear contribution to the development, in particular, of the
informal sectors that dominate the city's economy [15]. This work may be interesting for
studying the experience of decentralisation and democratic governance, an analysis of the
most effective management measures in this concept can be performed.

The last considered work was devoted to the issues of decentralisation of power in
Ukraine, unification of territorial communities, development of democratic local self-
government, establishment of local democracy and factors influencing the process of
citizen participation in solving everyday life of the community [16-19]. The purpose of
this work was to reveal the mechanisms of decentralisation of power at the local level, as
well as to identify the main trends that arise during its implementation, to find ways to
improve local governance and local democracy in a crisis. As a result of the study, the
authors found that the Institute of Local Self-Government established in developed
democracies is a unique area that promotes the introduction of such features of
democracy as common tasks, shared responsibility, common agreement, brotherhood,
tolerance and equality. The authors emphasised the need for local democracy, and
emphasised that it should be developed and strengthened in all directions. The authors
found that an active form of citizen participation in community affairs is the
implementation of the idea of participation budget or state budget. The project was
supported in almost all regions of Ukraine, thanks to which people managed to solve a
large number of local cases under its responsibility, while increasing the transparency
and accountability of management structures and deepening decentralisation processes.

CONCLUSIONS

Public authority in a certain territorial group represents the relationship of planning and
subordination, and is also a conscious subject. In the performance of public
administration functions, there are state-administrative relations that ensure the existence
of the subject of management, which has the authority and responsibility for the
management and the subject of management. In the context of this work, the basic
principles and types of public administration were considered. Nine basic principles of
public administration were considered. Two main types of public administration were
also considered, the first type of public administration, in particular the functioning of the
public team, is community administration. By nature, public administration can be global
and regional. The second type of public administration is public state administration, it
can be carried out within the state-organized society of a particular country. Also, in the
context of this work, the foreign experience of public administration is considered. It was

117



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

established that public administration is not limited to the activities of state bodies and
officials, public administration is carried out with the participation of institutions of
direct democracy. It is also determined that the institutions of democracy include
elections in which the citizens of the state decide and elect a party to form a government,
as well as the selection of a candidate for the highest public office. It was studied that in
some countries the participation of citizens in public administration is carried out by
dismissing deputies and heads of municipalities, while in others citizens can adopt a
constitution or other law by voting in a referendum.

The mechanism of public power in Ukraine on the example of Lviv, Zaporizhia and
Dnipropetrovsk regions was considered. It is established that the tools of interaction
between public authorities, civil society institutions and citizens in Ukraine are: public
consultations, citizen participation in the work of the Public Council, conducting public
examinations, participation in tenders for financial support and participation in training
and public events. In Ukraine, public administration is carried out equally in all regions.
In general, it should be noted that the issue of public administration has not yet been
thoroughly studied. However, Ukrainian and foreign scientists study this and related
issues and learn from positive experiences from around the world. The process of
developing public administration in Ukraine has already begun, but the authorities need
to control this issue more and implement innovations that would lead to positive changes
in the country and society.
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Oxcana BacuiiBaa 3ubapeBa

Kagpeopa nionpuemnuymea, mopeieni ma 6ipixcosoi OisibHOCMI
Yepniseyvkutl nayionanvrutl ynieepcumem imeni FOpis ®edvkosuua
Yepnisyi, Ykpaina

ITaBao IBanosny HHnjaenuunnLKui

Kagpeopa mixcnapoonoi ekonomixu
Yepniseyvkutl nayionanvrutl ynieepcumem imeni FOpis ®edvkosuua
Yepnisyi, Yxpaina

Jlronmuna BacuniBaa Bep6iBcbka

Kageopa nionpuemnuymea, mopeiseni ma 6ipacosoi OisibHocmi
Yepnigeybkuil Hayionanvuull yHisepcumem imeri FOpis ®eovkosuua
Yepuisyi, Yxpaina

Ceitsiana IBanisua BeJeii

Kageopa obniky ma onooamxysanms
YepHiseyvkuil Hayionanvuull yHieepcumem imeri FOpis @edvkosuua
Yepuisyi, Yxpaina

IBan OpecroBu4 Ilapyouak

Kageopa nybniunoeo ynpasninus i aominicmpyeanus

JIvgiscokuil HayioHanbHUll YHiGepcumem 6emepuHapHoi MeouyuHu ma 0iomexron02iu
imeni C. 3. I'ocuyvrozo

JIveig, Yrpaina

MICHEBE TAPTHEPCTBO AK IHCTPYMEHT CTUMYJIFOBAHHS
PO3BUTKY CIVIbCbKUX PAMOHIB YKPAIHU

AHoTauif. ¥V Haykogomy 00CniodiceHHi po32nsA0aomvCsa WIAXU Mad cmpamezii 8UKOPUCMAHHA
Micyegoeo napmuepcmea 015 GUPIUEHHs NpodieM po3euUmKy Cintbcokux mepumopii. Cioou 6xoosmv
nepesazu ma eKOHOMIYHI, 3aKOHOO0ABYI U COYIATbHI OOMENCEHHS K NPUHYUNU BUKOPUCHAHHS
Micyesux napmuepcme Oiisk PO36UMKY CilbCokux mepumopitl Yxpainu. OCHOBHI eKOHOMIUHI 6U200U
ompuMyIons 3a80AKU CYKVHHUM pecypcam, KOONEPayiuHill OislbHOCMI, 3MEHUEHHIO DUUKIS,
sauHamocmi ma ougepcuixayii 00xo0ig i eumpam Hacenenns. Ilepeeacu 6npoBad’cenHs Micyesux
napmuepcme Noasearomsy y 3acmoCcy8aHHi HOpMamueHoi basu, aKa € eqbekmuenoro ona peanizayii
npoexmy ma CHPUSHHSA 3DOCMAHHIO CLIbCLKUX Mepumopitl y tio2o NOCMIHOMY 800CKOHANEHHI Ha
RIOMPUMKY MICYEBUX NPOEKMI8 MINCHAPOOHUMU OPEaHI3ayIsIMU HA MIdCHapoOoHomy pieHi. CoyianbHi
nepesazu Micyego2o NapmMHEPCmea BUSHAYAMbCS U020 BUKOPUCMAHHAM K OCHOBO 0Jis IHHOBaYil
y CLIbCbKill Micyegocmi, 3 Memoi0 NOKpawjeHHs 000poOymy, GUDIUEHHS 3Q2aNbHUX MICYeux
npobrem, Hadymms neped6o2o 00csiody, 3abe3nedens: IHphOPMAYIHO-KOMYHIKAMUGHUX CUCTEM Ma
iHGhopmayiinux pecypcie I 3axucmy IHmMepecie MiCyesux mosapucme Had HAYIOHATLHOMY DIGHL
Bubiprosuii xapaxmep npoexmis Micyeso2o napmHepcmed, HUusbKull iHpopmMamusHull pieeHb ma
HeOOCMamHsi NIOMPUMKA  MICYEBUX Op2anié 61adu, HeOOCMAMmHIll pPO3SUMOK  IHopmayilHo-
KOMYHIKAMUBHUX CUCTEM V CIIbCbKI MICYesoCmi, wo 3HUNCYIOMb DI6eHb MOOIIbHOCMI OesIKUX
¢axmopie 6upoOHUYMEA MaA MAOMb HE2AMUGHULL 6NAUE HA 000pobym, — 6ce ye GUHAHAE
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0bMedHCeH ST BUKOPUCIAHHS MICYesUx NapmHepCme Ha HayioHaibHoMY pieHi. OCHOBHOW NPUYUHOIO
BUKOPUCIMAHHA MICYe8020 NapmHepcmea Ol CIMUMYII08AHHS CLIbCbKO20 3DOCMAHHA 68 VKpaiui €
niompumka adanmayii 00 3MiH 8 A2PAPHOMY CeKmOpi, 00 €OHAHUX 2POMAOAxX, HABKOTUUHLOMY
cepedosuui, 006pobymi, wo nocmpaxcoanu 6i0 esponeticokoi inmeepayii. Ceped npuHyunie
BIPOBAONCEHHST MICUEB020 NAPMHEPCMEA Y 6CIX CIIbCbKUX PAlioHax YKpaiuu € 6iOKpumicmo, pieHi
npasa 6cix napmuepis, 6andyxicicmb 00 NOAMUKU, MOYHICMb Ma HPO30PICHb, AKMUGHICHb Ma
iHmezpayis, CHiIbHA EeKOHOMIYHA MaA COYIAIbHA BION08I0anbHiCmb napmuepcmed. Y cmammi
PO32TA0AIOMbC  emany  NOCTI008HO20  8NPOBAONCEHH MICUe8020 NApMHepPCmed y CLIbCHKill
Micyesocmi: JiaecHOCMUKA THMEPeCi8 3aYiKAGIeHUX CIOPIH Ma 008K, NIAHYBAHHS NAPMHEPCMEA,
cmpameziyni  niocmasu Ol NAPMHEPCMEA, peanizayis napmiHepcmed, MOHIMOPUHe emanie
napmuepcmea ma AKOCmi pe3yIbmamis 3a YimKuMu Kpumepiamu, Cmpameziune NapmHepcmeo
RIOMPUMYBATYU WUPOKULL MA SHYUKUL CHeKmP OISIbHOCIE NPOMs2oM 00820CPOKOB020 NePiody.

KuarouoBi cjioBa: 1nep)kaBHO-TIpHBATHE ITapTHEPCTBO, CIIBIpaIld, eKOHOMIuHa Oe3meka,
(hiHaHCOBA MIATPUMKA.
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LOCAL PARTNERSHIP AS A TOOL FOR STIMULATING THE
DEVELOPMENT OF RURAL AREAS OF UKRAINE

Abstract. The scientific research deals with the ways and strategies of using local partnerships
to address the challenges of rural development. These include the advantages and economic,
law-based and social restrictions as well as the principles of using local partnerships for rural
development of Ukraine. The main economic benefits raise due to the aggregated resources,
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cooperation activities, risk reduction, employment and diversification of income and expenditures
of the population. The advantages of local partnerships implementation lie in the application of
the normative framework that is efficient for the project’s implementation and promotion of the
rural growth, in its continuous improvement, in support of the local projects by international
organizations on the international level. Social advantages of the local partnerships are
determined by its usage as the base for innovations on the rural areas with the aims to improve
the welfare, solve common local issues, gain the advanced experience, provide informative-
communicative systems and informative resources and secure the interests of local societies at
the national level. The selective character of local partnership projects, low-informative level
and insufficient support of local authorities, insufficient development of informative-
communicative systems in the rural areas that lower the mobility level of some factors of
production and have negative impact on the welfare — all determine restrictions of using local
partnerships at the national level. The main reason to use the local partnership for stimulating
the rural growth in Ukraine is to support the adaptations to changes in the agrarian sector,
united communities, environment, welfare affected by FEuropean integration. Among the
principles of the local partnership implementation on all rural areas of Ukraine are openness,
equal rights of all partners, indifference to politics, accuracy and transparence, activity and
integration, common economic and social responsibility of partnership. The paper examines
stages of the successive local partnership implementation on rural areas: diagnosis of the
interests of stakeholders and environment, partnership planning, strategic grounds for
partnership, partnership implementation, monitoring the stages of partnership and quality of the
results by precise criteria, strategic partnerships support a wide and flexible range of activities
for the long-term period.

Keywords: public-private partnership, cooperation, economic security, financial support.

INTRODUCTION

Deepening European integration opens new opportunities for the activities intensification
in rural areas of the regions, as evidenced by the positive experience of EU countries (J.
Banski, M. Mazur [1])); (P. Chromy, V. Jancak, M. Marada, T. Havlicek [2]).
Development of rural areas of Ukraine is an uneven, asynchronous and disproportionate
process, as evidenced by research results of S. Ivanov, M. Rogoza, K. Vergal [3], V.
Melnyk, O. Pogrishchuk [4]. Given the dynamism of the external environment, there is a
need to study the latest factors, forms, prerequisites and parameters of activating the
overcoming of disparities in rural development in terms of integration and convergence,
which affects economic security of Ukraine. Local partnership is one of the most
effective mechanisms for overcoming the asymmetry of rural development.

The study of the local partnership phenomenon in the context of intensifying the
development of rural areas is largely considered in the works of foreign scientists, such
as M. Moseley [5], E. Schauppenlehner-Kloyber [6], J. Benington, M. Geddes [7]. In
current conditions of decentralization in Ukraine, the issue of using local partnership in
the regional development system remains out of the attention of domestic researchers,
only some aspects of it are covered. In particular, local partnership in rural areas is
studied in the context of the adaptation of European models of local partnership to
national legislation in the paper of N. Martynova [8; 9]. The most well-known
theoretically described and practically implemented forms of the local partnerships
functioning for rural development are the models of the European program, namely
Leader I, Leader II, Leader+ (local groups of actions) [8]. According to the European
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practice, public involvement in solving rural development problems, provided by this
program, on the principle of “bottom-up” by selecting the most promising programs for
the human development gave impetus to their development and economic growth, and
the local partnership model proved effective. However, despite the significant
accumulated global and, in particular, European, experience in the field of rural
development, principles, approaches and models of using local partnership for rural
economy still remain a novelty in the Ukrainian reality. The asymmetry of rural
development is due to the action of its various material factors, as well as the conflict of
interests of agrarian economy. Excessive centralization, over-regulation of the business
environment and insufficient support for small businesses are the main reasons for the
asymmetry of rural development in Ukraine. The presence of disparities in the
development of rural areas of the regions is also comprehensively influenced by the
demographic situation, unfavorable age structure of the population, outflow of the
working age population abroad, infrastructural problems that level the quality of life in
rural areas. For the younger generation, the main reason for unwillingness to stay and
work in rural areas is the lack of employment with adequate wages [10].

In this regard, the research objective is to substantiate the advantages and
limitations of using local partnership, principles and motives for its implementation to
enhance rural development, as well as determine the main stages of the consistent
implementation of local partnership in rural areas of Ukraine [11].

1. CHARACTERIZATION OF LOCAL PARTNERSHIP AS A SPECIAL TYPE
OF TIES AND RELATIONS

The problem of asymmetric distribution of benefits and advantages requires the adoption
of collective measures in rural areas aimed at a fairer distribution of the effect. One of the
mechanisms of the rural development intensification in the conditions of limited financial
resources is local partnership, as a specific type of connections and relations, which
arises as a result of the cooperation for the implementation of the common interests of
individual subjects of rural areas (population, public organizations, business entities,
local authorities), the key integrating element of which is local governments.

By the mechanism of implementation, this kind of cooperation is very similar to
public-private partnership (PPP), and in practice it often works like: specifically, public
functions are performed by the non-governmental sector [12]. However, there is a
significant difference between these two phenomena of interaction between the state and
the rest of the stakeholders. In the case of PPPs, despite the term “partnership”, which
supposes the joint efforts and equality of the parties of the agreement, in fact there is a
transfer of power from the state to private business in creating of common use
infrastructure, production of goods and services, traditionally considered as a monopoly
of the state and settlement between the parties in this regard the following issues:
distribution of responsibilities, risks, obligations for financial support, design,
construction, maintenance, operation, ownership, participation in the management and
distribution of profits, based on the principles of equality, openness, non-discrimination,
competitiveness, efficiency and minimizing of risks and costs. That is, such relations are
more similar to public procurement, where the customer and, at the same time, the
supervisory authority for the implementation of the agreement is the state [13].
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Local Partnership supposes joining the efforts of stakeholders to respond to
challenges and address the problems of the territory development based on the principles
of partnership, equality, openness, transparency, accountability, complicity, agreeing of
participant’s objectives and non-discrimination (Figure 1). In practice, it can be formed
on a contractual basis in the form of a local partnership agreement, or by establishing a
special purpose vehicle as a separate legal entity.

Local authorities and self- Non-governmental Religious
governance organizations organizations

International |p

National legislature rogrammers

International legislature

Public Local Partnership Agreement or
Special Purpose Vehicle
(Consortium of companies)

A 4

institutions Business

Regional and local
regulations

International agreements
nter-municipgal cooperation

agreemnjents
v
Business development Civil movements Donors and grantors
institutions and initiatives

Figure 1. Relationships in Local Partnerships
Source: compiled by the author.

As can be seen from the figure above, all the stakeholders can be divided into three
main groups, which differ significantly by their interests: the state, business and civil
society institutions. Thus, the state is represented by local authorities and self-
government, as well as government institutions such as schools, hospitals, kindergartens,
cultural establishments and more. In this case, it plays a social, coordinating and
controlling role. The main objectives here will be to protect the interests of society,
especially its most vulnerable stratum, and to ensure that all stakeholders comply with
existing legislation, in particular on the quality and affordability of infrastructure services
(when their provision is transferred to private business) [14].

The main motivation of business is profit maximization. Involvement of this
participant in the Local Partnership and empowerment to perform some functions of local
government will give an opportunity to attract private sector resources, such as financial,
technological, managerial, human, which allows not only to solve the problem of lack of
available resources of local communities, but also to introduce technological managerial,
marketing and other innovations, as well as the experience of private business in better
meeting the needs of consumers. All this will ultimately lead to a better use of available
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local resource potential and the provision of services in appropriate volumes and quality in
relation to today's requirements. Private business here will get new opportunities to expand
the market [15]. The general purpose of the functioning of civil society institutions is an
achieving of a social effect. In particular, if they are business development institutions,
such as business centers, established in the form of a non-governmental organization,
their activities are aimed on stimulating entrepreneurial initiative of the population by
conducting training or consulting to increase the number of businesses or encourage self-
employment. In addition, civil society institutions in the course of their activities defend
the interests of certain groups of the population and control the activities of the
government itself. They may also be entrusted with certain social functions that are
financially unattractive to private business, such as the maintenance of orphanages or
nursing homes at public expense or grant funding. In this regard, donors or grantors must
be mentioned who provide funds for the implementation of local partnership projects. In
many cases, for the purpose of receiving of a grant they require the formation of such
local partnerships in the form of a consortium of participants from the state and the non-
governmental sector [16].

The legal basis for the functioning of such entities is, first of all, national
legislation and the regional and local levels regulations. Perspectives in this sense are
agreements on Inter-Municipal Cooperation — arrangements that encompass two or more
administrative-territorial units; they are considered to be effective tool in the
implementation of large-scale infrastructure projects, when one locality is unable to
implement them alone. Also, as sources of legal regulation of Local Partnerships,
international agreements, international legislation and international programs ratified by
the Supreme Council of Ukraine are used. The latter is usually a source of grant funding
for local partnership projects. As an example, the so-called Neighborhood programs
initiated by the European Union can be mentioned, which are designed to finance
agreements on cross-border cooperation of border territorial communities of neighboring
countries on the borders with EU countries [17].

2. BENEFITS AND LIMITATIONS OF USING LOCAL PARTNERSHIPS

Generalization of theoretical research [3-5] and practical results of individual local
projects in rural areas of Ukraine allowed identifying a number of advantages and
limitations of using local partnerships (Table 1).

Table 1. Advantages (opportunities) and limitations of using local partnerships in rural areas of
Ukraine

Advantages (opportunities) I Limitation

economic character

attracting private business resources and grant funds | insufficient level of opportunities and experience of
cooperation with private sector and attracting of

grant funds
employment promotion, including self-employment, | insufficient diversification of the population
income diversification of the rural population employment
financial support of regional programs insufficient transparency in the distribution and
spending of funds
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mobilization of all types of resources, creation of
additional value at all stages of cooperation

insufficient level (or improper condition) of certain
types of resources (for example, depreciation of
fixed assets)

distribution of benefits (effects), responsibilities and
risks

disproportionate distribution of responsibilities and
risks, imbalance in obtaining the effect

solving infrastructural problems of rural
development

selective nature of projects implementation due to
the lack of sufficient funds in communities

development of interregional cooperation at the
level of adjacent rural areas, including within Euro
regions

low level of preparation of domestic grant projects,
which limits their selection for the implementation
in the early stages of evaluation

increasing the effectiveness of economic, social and
environmental policies, maximally adapting them to
local needs and opportunities by deepening the level
of differentiation, specificity, responsibility to
respond to the needs of individual social groups of
local communities

contradictory (in some cases general) nature of
strategies and annual programs of rural
development, low level of monitoring and control of
the implementation of measures declared in
program documents, non-implementation of
program measures due to underfunding

organizational and legal nature

availability of a regulatory framework sufficient for
successful implementation of partnership projects
and stimulating the development of rural areas; its
gradual improvement (Law of Ukraine “On Public
and Private Partnership”!; directive of the Cabinet
of Ministers “On Approval of the Rural
Development Concept?; directive of the Cabinet of
Ministers of Ukraine “On Approval of the Action
Plan for the Implementation of the Rural
Development Concept™?)

lack of the unified approach to the definition of
“local partnership”, differences in the terminology
and interpretation of the partnership essence in
domestic and European legislation, lack of bylaws
regulating local partnership; a number of measures
to stimulate the development of rural areas remain
exclusively declared; a significant gap in the timing
of the adoption of certain regulations

support of local projects by international
organizations

one-time, short-term nature of projects, limited
dissemination of the experience

support of some local projects at the national level,
implementation of national programs for rural
development (“Ridne Selo”, Poltava)

pilot (selective) nature of projects, support of
individual regions, unclear selection criteria, limited
access to the information on project results

social character

establishing a dialogue and developing a culture of
cooperation between different contractors both
within a single territory and in an interregional
context

conflict of interests of individual communities due
to specific characteristics of the individual
territories’ development; different activity of
partners in the partnership implementation

solving common problems of local development

lack of awareness and level of perception and
support of the local population

! Law of Ukraine No. 2404-VI “On Public and Private Partnership”. (2010, July). Retrieved from

https://zakon.rada.gov.ua/laws/show/2404-17#Text.

2 Directive of the Cabinet of Ministers No. 995-r “On Approval of the Rural Development Concept”.
(2015, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995-2015-%D1%80#Text.
3 Directive of the Cabinet of Ministers of Ukraine No. 489-r “On Approval of the Action Plan for the

Implementation of the Rural

Development

Concept”. Retrieved from

https://zakon.rada.gov.ua/laws/show/489-2017-%D1%80#Text.
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a platform formation for the dissemination of
innovations and pilot projects for local development

low level of the information technology
development in rural areas; inaccurate data about
partners

Interests protection of the local community at the
national level by taking into consideration a number
of common needs of different territories at the
national level

in the context of limited resources, priorities for the
implementation and state support are given to
individual territories which interests are lobbied at
the highest level

development of common “rules of conduct”,
improvement of means, methods and rules of the
interaction between interested players

corruption schemes of certain agreements, a system
of “kickbacks” and “conspiracies” at all levels of
government, lobbying the interests of individual

agricultural holdings or individuals

Source: compiled by the author.

Motives for new forms of the interaction at the level of rural areas are:

— pooling and combining available human and financial resources from the public
and private sectors to obtain a tangible economic effect from their use;

— uniting members of rural communities around collective projects and multi-
sectorial actions in order to achieve a synergistic effect, equalizing the competitiveness of
rural areas;

— strengthening cooperation and mutual dialogue between different participants of
rural development, eliminating possible interpersonal conflicts, reaching an agreement
through discussion and consultation;

— support for the process of adaptation to changes taking place in the agricultural
sector in the united territorial communities (for example, changes in the quality standards
of agro-industrial products or promotion channels), environment, quality of life through
the rural economy diversification, etc.

In addition, there are a number of common restrictions on the use of the local
partnership instrument in rural areas of Ukraine: imperfection of legislation, lack of
bylaws to regulate various aspects of local partnership; short-term (one-time, selective)
nature of local partnership projects, which positive experience does not extend to other
territories; impossibility of implementing local partnerships in areas where there is no
awareness and support of local communities; insufficient development of information
and communication technologies in rural areas, which reduces the mobility of certain
factors of production and negatively affects the level of the goods availability (goods,
services, work, information, etc.) to rural residents.

Analysis of the experience of implementing local projects for the rural areas
development by international organizations in Ukraine [18; 19] shows that in order to
avoid / mitigate conflicts of interest of stakeholders in the formation of local partnerships
in rural areas, one should be guided by the following principles:

— openness to all partners operating in the territory — anyone can join the
partnership on the principles adopted by the group;

— equality of all partners — the voice of each partner is equally important;

— apolitical character in partnership — the partner group does not represent the
views of political parties and acts for the whole society;

— joint responsibility of partners for results and risks;
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— activity and integration of partners who jointly implement the strategy of the
group, and each of which invests in the strategy, according to their capabilities, their
intellectual, technical, logistical and financial resources;

— representativeness — each sector is represented by a number of entities adequate
to the number of entities operating in the region;

— clarity and transparency of the partnership — all activities within the partnership,
including the leader, are open, and each partner has equal access to information.

The above allows to determine the stages of the development of effective local
partnership in rural areas:

I. Diagnosing (needs of partners and residents of rural areas; areas of the planned
partnership; possible stakeholders; likely effects on the territory of the partnership and
beyond; scenarios of the territory development before and after the project).

II. Preparation of a local project (organization of the interaction of interested
parties (presentation of the idea of partnership to communities and stakeholders,
acquaintance with previous experience, meetings with potential partners from related
fields); search for investors, preparation and conclusion of contracts; analysis of the
potential of rural areas, available resources and risks, opportunities for economic, social
and other benefits).

III. Building a partnership (strategic support of the partnership (idea, mission,
goals, objectives); structure and terms of partnership (creation of working groups,
distribution of powers, responsibilities and risks of the parties, degree of participation,
term of the project implementation); partnership program (verification of goals, program
activities, detailed plans, ensuring equal access to information); funds
accumulation(creation of a fund for the local partnership implementation — community
funds, public funds, grant funds, funds of private investors) with a fixed contribution of
each party; determination of expected results and criteria for their effectiveness).

IV. Partnership implementation (fulfillment of the schedule of planned works).

V. Monitoring of the stages of the partnership implementation and quality of the
obtained results according to certain criteria: quantitative (indicators characterizing
economic growth, quality of life and sustainable development of the environment, etc.)
and qualitative (raising awareness and perception of the local partnership mechanism by
partners, residents, gaining new knowledge and experience , strengthening the
cooperation between partners, strengthening the competitiveness of local producers,
developing new forms of business, promoting employment, increasing the level of
satisfaction of residents, reducing social tensions, reducing the outflow of young people,
etc.).

VI. Continuation of measures to implement the goals of the partnership on a long-
term (permanent) basis and promote the partnership (promoting the results and positive
experience of the partnership in other areas, for other activities; expanding the network of
stakeholders; modifying the partnership; reporting, new partnerships).

According to the latest research of the International Labor Organization [20], one
of the most promising forms of local partnership in rural areas in today's realities is the
resumption of the cooperative movement. Activities of cooperatives are based on social
responsibility in matters of environmental protection, food safety and combating
unemployment, therefore, their formation in rural areas will have a positive impact on the

129



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

employment growth, infrastructure development, promote self-realization, self-
government and collective protection of community interests. Pilot projects for the
formation of communal cooperatives are already working in Ukraine (Poltava region).
Therefore, this practice should be extended to other regions, taking into consideration all
the benefits and identified risks. In addition, the introduction of agricultural clusters
(“Medvino”, “Frumushika-Nova”, “Resort Koblevo”, “Dykanka all year round”, “Gorbo
Gory”) has been started at the national level as the platforms for sustainable rural
development in 5 pilot regions of Ukraine. In the formation system of agricultural
clusters at the initial stages of their formation, it is local projects that can act as a catalyst
for economic growth in rural areas.

CONCLUSIONS

The problem of asymmetric distribution of benefits and advantages requires the adoption
of collective measures in rural areas aimed at a fairer distribution of the effect. Given the
complexity and versatility of this problem, we believe that a local partnership is one of
the mechanisms to intensify the development of rural areas in the face of limited
financial resources. Advantages (opportunities) and limitations of the use of local
partnership should be grouped by economic, organizational, legal and social
characteristics. Increased economic benefits from pooling resources, cooperating in
activities, reducing risks, promoting employment and diversifying incomes are the main
economic benefits. Advantages of implementing the local partnership of organizational
and legal nature are related to the availability and gradual improvement of the regulatory
framework sufficient for successful implementation of partnership projects, support for
the implementation of local projects by international organizations and at the national
level. Social benefits of the local partnership are due to its use as a platform for spreading
innovation in rural areas in order to improve the quality of life, solve common problems
of local development, gain best practices, information and communication support,
protect the interests of local communities at the national level.

However, it was found that there are a number of restrictions on the use of the local
partnership instrument in rural areas of Ukraine, including the absence / limitation of a
prolonged effect from the implementation of local partnership projects; impossibility to
implement local partnerships in the areas where there is no awareness and support of
local communities, etc. In these conditions, the main motive for using local partnership to
stimulate the development of rural areas of Ukraine is to support the process of their
adaptation to changes in the united territorial communities under the influence of
European integration processes, which should be based on openness, equality, apolitical
character, joint economic and social responsibility. Given the above, the process of
consistent implementation of the local partnership in rural areas should include the
following stages: diagnosing interests of stakeholders and the environment, partnership
preparation, strategic support of partnership building, partnership implementation,
monitoring of partnership implementation stages and quality of results obtained
according to certain criteria, continuation of measures to implement partnership goals on
a long-term (permanent) basis and promotion of partnership activities to other territories
and activities.
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In modern conditions, one of the promising forms of local partnership in rural areas

is cooperation, the use of which will fully implement the above benefits through an
organic combination of personal and collective interests of the rural population and their
key partners. Prospects for further research should focus on finding new opportunities
and forms of the local partnership for the development of integrated structures in rural
areas of Ukraine, within which united territorial communities can develop.
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Bosaoaumup OugekciiioBud 3apocuJio

Kageopa npasooxoponnoi ma anmuxopynyitinoi disibHocmi
Hasuanvno-naykosuil incmumym npasa im. Borooumupa Benukoeo
Micpezionanoha akademisn ynpasiiHHs NepcoHaIoM

Kuis, Ykpaina

Tersina BosronumupiBHa €Buyk

Kagheopa npasoznascmesa
Ooecvka @inis Mixcpezionanvhoi akademii ynpasiinHsa nepcoHalom
Ooeca, YVrpaina

Kupuno Boronumuposuu Mypagiios

Kageopa aominicmpamuenozo, ginancosoeo ma 6ankiscbko2o npasa
Hasuanvho-nayxosuil incmumym npasea im. Bonooumupa Benukozo
Mixcpezionanona akademisi ynpasiiHHs nepcoHaiom

Kuis, Ykpaina

Ounexcanap Baagumosuu I'yHYeHKO

Kageopa kpuminanvrozo npoyecy, Kpuminanricmuxu ma eKcnepmonozii
Xapxkiecvkuil ynisepcumem eHympIiuHix cnpas
Xaprkie, Ykpaina

BikTopist BosionmmupiBaa CmipHoBa

Joneyvkuil anenayitinuii cyo
baxmym, Ykpaina

TEOPETHUYHE, IOPUJIUYHE TA TPAKTUYHE PEI'YJIFOBAHHSI
I'POMAJICBKMNX BIJTHOCHH, SIKI BUSHAYAIOTb I
TAPAHTYIOTD ITPABA TPOMAJISIH I JOTPUMAHHSA
KOHCTUTYIII YKPATHU ITPU MAHJAEMII

AHoTalisl. 3aK0H € 20108HUM ACHEKMOM Pe2yIO8AHHS CYCHIbHUX Gionocun. Koncmumyyis Yxpainu
3a3Ha4ac, wo 6Ci 2PoMAdsHU YKpainu € GibHUMU Ma PIBHUMU ) C80ill 2IOHOCMI ma Npasax.
Obmedicennst npas pomMaodsn y 6Cix GUNAOKAX NOBUHHI MAMU YIMKO GU3HAYEHY Memy, sIKa HONA2AE Y
NOWYKY Oanaucy mixc CycniibHoI0 HeOOXIOHICMIO ma [Hmepecamuy mux, Xmo mac npaso. B ymosax
nandemii' cchopmysanucs Ho8i CMpyKmypu KOHCMUMYYItiHO20 pe2yit08anHHs ZPOMAOCLKUX BIOHOCUH.
s saxucmy 300poe’ss ma 6e3neku HaceneHHs 0Y10 NPUUHAMO PO JHCOPCIKUX KPOKI6B, SKi
00MedcyIomy OOUHY HA Pi3HUX pieHsAX. B yvomy eunaoky euHuxae numawHs, yu y NOGHI Mipi
8ION0GIOAIOMb  NPUUHAME  KPOKU  Peanvhill  HeoOXionocmi?  J{ocmioxncenns HO80CHOpMOsaHux
cmpykmyp 30amte SUCEIMIUMU eQeKmueHiCmb Mexanizmy Oii ma NOGHOMY KOHCHUMYYIUHO20
pezymosants. Mema yici pobomu nonsieac y 00CiOHCeHHi A8UWY PeyII08aHHA Y MPbOX ACNeKmax.
MeopemuyHoOMy, 1OpUOUYHOMY MA 6 daAchneKkmi NPAKMUYHO20 BUKOHAHHA. Y axocmi memooie
00CNiOIHCER S OYII0 BUKOPUCIAHO AHATMUYHUL RIOXIO MA IHOYKMUSHUIL MEMOO CNOCEPENCEHH S,
MAKoAHC MemOoO Y3a2aibHeH sl | NOPIGHAHHS, Ma OIANeKMUYHI NPUHYUNY Ol BUAGNEHHS OCHOBHUX
XapaKmepucmux — A6uly, WO  BUBUAIOMbCA.  Buxopucmogyeanucsi memoou — CUCEeMHOZ0,
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CMPYKMYPHO20, YYHKYIOHATLHO2O MA NOPIGHAILHO20 AHANIZY, MEMOOU ePYNYy68anHs ma 0opooKu
Oanux. Lle docniodicenHs GUBHAUUNO MUNU 0OMENCEeHb, AKI 3ACMOCO8YIOMbCA 6 YKpaini 014
30epesicents Oinb-meHw cmadinvroi cumyayii nio yac nandemii COVID-19. Onucano 3axonu ma
akmu, wo KOHMPOIIIOMb 00MedNCeHHs nepiody nanoemii. BusHaueHo 3axoou, HeoOXiOHi Ons
beznexu sicumms ma 300poe’si nacenenusi. byio 3pobaeno ucHo8ox, wo Koponagipyc 6 Yxpaini
CHpUs8 PO36UMKY HOBUX HANPSMKIE MEeOPemudHo20 Cynpogody ma pO36UMKY HOB020 MUNY
38’A3Ki6 3 epomadceKicmio nio wac nandemii. Bin nocnpuss gopmyeannto 8ionogioaibHocmi, y
MOMY YUCTT TOPUOUYHOI, 3 CIMABLEHHs 00 NOWUPEHHSI KOPOHABIPYCY Ma pO3POoOYi YimKUX 6UMO2
07151 NPAYIBHUKIG CLYIHCO OXOPOHU 300P08 51 MA POOIMHUKIE NPUKOPOOHHUX OEPAHCABHUX CTLYHCO.

KarouoBi ciaoBa: mpaBa Ta cBoOOAuM JrOnuMHU, OOMexeHHs mpaB, kapantuH, COVID-19,
KOHCTHUTYIIiIIfHE PeTyIIIOBaHHS.
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THEORETICAL, LEGAL AND PRACTICAL REGULATION OF
PUBLIC RELATIONS, WHICH DETERMINE AND GUARANTEE
THE RIGHTS OF CITIZENS AND COMPLIANCE WITH THE
CONSTITUTION OF UKRAINE DURING A PANDEMIC

Abstract. The law is the main aspect of regulating public relations. The Constitution of Ukraine
states that all citizens of Ukraine are free and equal in their dignity and rights. Restrictions on
the rights of citizens in all cases must have a clearly defined goal, which is to find a balance
between public necessity and the interests of those who are entitled. In the conditions of the
pandemic, new structures of constitutional regulation of public relations were formed. To protect
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the health and safety of the population, a number of tough steps have been taken to limit people
at various levels. In this case, the question arises as to whether the steps taken are fully
consistent with the real need? The study of newly formed structures can highlight the
effectiveness of the mechanism of action and the completeness of constitutional regulation. The
purpose of this work is to investigate the phenomenon of regulation in three aspects: theoretical,
legal and in the aspect of practical implementation. The analytical methods and the inductive
method of observation, as well as the method of generalization and comparison, and dialectical
principles were used as research methods to identify the main characteristics of the studied
phenomena. Methods of system, structural, functional and comparative analysis, methods of
grouping and data processing were used. This study identified the types of restrictions used in
Ukraine to maintain a more or less stable situation during a COVID-19 pandemic. Laws and acts
controlling the limitation of the pandemic period are described. Measures necessary for the
safety of life and health of the population have been identified. It was concluded that the
coronavirus in Ukraine contributed to the development of new areas of theoretical support and
the development of a new type of public relations during the pandemic. He helped to create
responsibilities, including legal ones, for the spread of coronavirus and to develop clear
requirements for health care workers and border guards.

Keywords: human rights and freedoms, restrictions on the rights, quarantine, COVID-19,
constitutional regulation.

INTRODUCTION

The law is undoubtedly the main aspect in the regulation of social relations in all states.
At the same time, social relations are regulated not only by legal norms, but also by other
social norms, among which moral, religious and customary norms are distinguished.
Researchers in Ukraine claim that the instrument of social management in the vast
majority of cases is legal norms [1]. The issue of regulation of social norms in general is
quite debatable, because there are different views on social management, especially in
business [2], but in most cases no one denies the primacy of law in the regulation of
social relations. Law is known to be the regulator of most relations in society, and it has a
hierarchical structure. Today, international regulations, such as United Nations
conventions, Council of Europe conventions, and a number of other international
organizations, are considered major in most legal systems. In Ukraine, these international
regulations are prevalent, which has been repeatedly stated in the scientific literature!. It
should be noted that most regulations of Ukraine were adopted and are adopted only on
the basis of international law.

However, depending on the political regime and the system of public
administration, there are states where international regulations are not recognized as the
main ones, we can include countries such as the Russian Federation, North Korea and
some others [3-5]. It can also be stated that in most countries the main normative
document that defines the system of regulation of public relations is the Constitution. In
Ukraine, the Constitution is the main tool for establishing a system of legal regulation of
public relations and control over respect for human rights. As in Ukraine, most
constitutions in different countries clearly define the rights of citizens, the structure of
states, but at the same time there are certain restrictions of human rights [6-8]. There is a

! Criminal-Executive Code of  Ukraine. (2004, December). Retrieved from

https://zakon.rada.gov.ua/laws/show/1129-15#Text.
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view that the restriction of rights and freedoms is intended both to protect society and to
protect the rights and freedoms of others from the wrongful acts of persons who exercise
their rights and violate the rights of others. The theory of Ukrainian law provides that the
main regulator of all social relations and a guarantee of their observance is the
Constitution of Ukraine'.

The Constitution of Ukraine? states that all citizens of Ukraine are free and equal in
their dignity and rights. Human rights and freedoms are inalienable and inviolable®. Thus,
the restriction of rights must have the same natural origin as the rights and freedoms
themselves. Restrictions on the rights of citizens, researchers argue, should in all cases
have a clearly defined purpose, which involves finding a balance between public
necessity and the interests of those who have the right. At the same time, restrictions
were first applied with the formation of human society, and some researchers argue that
they first began to be applied during the primitive communal system*. There is a view
that the restriction of rights and freedoms is intended both to protect society and to
protect the rights and freedoms of others from the wrongful acts of persons who exercise
their rights and violate the rights of others. The theory of Ukrainian law provides that the
main regulator of all social relations and a guarantee of their observance is the
Constitution of Ukraine. The Constitution of Ukraine’ states that all citizens of Ukraine
are free and equal in their dignity and rights. Human rights and freedoms are inalienable
and inviolable®. Thus, the restriction of rights must have the same natural origin as the
rights and freedoms themselves.

1. RESTRICTIONS ON THE RIGHTS OF CITIZENS IN UKRAINIAN
LEGISLATION

Restrictions on the rights of citizens, researchers argue, should in all cases have a clearly
defined purpose, which involves finding a balance between public necessity and the
interests of those who have the right. At the same time, restrictions were first applied
with the formation of human society, and some researchers argue that they first began to
be applied during the primitive communal system’. In general, some researchers identify
several types of restrictions on the rights and freedoms of citizens that can be applied in
Ukraine. The first are general restrictions that apply to all citizens and are reflected in the
relevant laws adopted to comply with constitutional requirements® [9]. For example,

! Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

2 Ibidem, 1996.

3 Resolution of the Cabinet of Ministers of Ukraine No 211 “On Prevention of the Spread of Coronavirus
COVID-19 on the Territory of Ukraine”. (2020, March). Retrieved from https://www.kmu.gov.ua/npas/pro-
zapobigannya-poshim1 10320rennyu-na-teritoriyi-ukrayini-koronavirusu-covid-19.

4 Law of Ukraine No 1645-II1 “On Protection of the Population from Infectious Diseases”. (2000, April).
Retrieved from https://zakon.rada.gov.ua/laws/show/1645-14#Text.

5 Constitution of Ukraine. (1996, June), op. cit.

¢ Resolution of the Cabinet of Ministers of Ukraine No 211 “On Prevention of the Spread of Coronavirus
COVID-19 on the Territory of Ukraine”, op. cit.

7 Law of Ukraine No 1645-1II “On Protection of the Population from Infectious Diseases”. (2000, April).
Retrieved from https://zakon.rada.gov.ua/laws/show/1645-14#Text.

8 Constitution of Ukraine. (1996, June). Retrieved from
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Article 32 of the Constitution of Ukraine' stipulates that “the collection, storage, use and
dissemination of confidential information about a person without his / her consent is not
allowed”?. However, the Law of Ukraine “On Operational and Investigative Activities”
stipulates that law enforcement agencies are allowed to “monitor a person, thing or place, as
well as audio and video surveillance of a place in accordance with Articles 269, 270 of the
Criminal Procedure Code of Ukraine” [10]. However, these grounds must be substantiated
and they are conducted only with the permission of the court. The next type of restrictions
concerns the status of certain categories of citizens. The main reason for such restrictions is
the establishment of certain restrictions by the court. If a person has committed a crime and
his guilt is proven in court, he has a special status, and his certain rights and freedoms are
limited. However, these restrictions are in most cases temporary, except for persons
sentenced to life imprisonment®. Another type of restriction provided for in the Constitution
of Ukraine is the restriction of the rights of citizens in a state of emergency. A state of
emergency, as defined in the Law of Ukraine “On the legal regime of the state of
emergency” is a special legal regime that can be temporarily imposed in Ukraine or in some
localities in emergencies of man-made or natural nature not lower than the national level®.

In accordance with the Constitution and the said law, in the conditions of such a
state, in order to ensure the protection of citizens and the constitutional order in accordance
with the constitutional law, certain restrictions on rights and freedoms may be established
with a specified period of validity. However, it should be noted that the conditions for the
introduction of a state of emergency in the law provides for the emergence of particularly
severe emergencies of man-made and natural nature [11]. The list includes: natural
disasters, catastrophes, especially large fires, the use of means of destruction, pandemics
and panzootia. The main condition for the imposition of a state of emergency should be the
threat to life and health of large sections of the population®. At the same time, the law
defines the content of measures of the legal regime of the state of emergency. Such
measures include restrictions on the movement of citizens and vehicles, a ban on mass
events, strikes and the forcible seizure of property. In connection with emergencies of man-
caused or natural nature, such measures as evacuation, housing, i.e. resettlement of
evacuees, prohibition of construction of enterprises, establishment of quarantine
restrictions, mobilization, change of mode of operation of enterprises, institutions,
organizations of all forms of ownership, replacement the heads of state enterprises,
institutions and organizations may also be carried out.

Additional conditions of the state of emergency include the imposition of curfew,

https //zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
2 Resolution of the Cabinet of Ministers of Ukraine No 211 “On Prevention of the Spread of Coronavirus
COVID-19 on the Territory of Ukraine”. (2020, March). Retrieved from https://www.kmu.gov.ua/npas/pro-
zapobigannya-poshim1 10320rennyu-na-teritoriyi-ukrayini-koronavirusu-covid-19.
3 Law of Ukraine No 530-IX “On Amendments to Certain Legislative Acts of Ukraine Aimed at
Preventing the Occurrence and Spread of Coronavirus Disease (COVID-19)”. (2020, March). Retrieved
from https://zakon.rada.gov.ua/laws/show/530-20#Text.
4 Code of Ukraine on Administrative Offenses. (1984, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/80731-10.
3> Code of Ukraine on Administrative Offenses, op. cit.
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verification of documents from citizens, as well as personal inspection, inspection of
things, vehicles, luggage and cargo, office space and housing, restriction or temporary
ban on the sale of weapons, toxic and potent chemicals, and as well as alcoholic
beverages and substances produced on the basis of alcohol, temporary seizure of
registered firearms and ammunition, prohibition of production and distribution of
information materials that may destabilize the situation, regulation of civilian television
and radio centers, establishing special rules of use and communication transmission of
information through computer networks, as well as raising the issue of banning the
activities of political parties, public organizations in the interests of national security and
public order, public health or protection of the rights and freedoms of others!. At the
same time, the legislation does not specify when certain restrictions should be
introduced. The law stipulates that a state of emergency may be imposed for a period of
no more than 30 days in the country as a whole and no more than 60 days in certain
localities. It can be extended for another 30 days. In the situation with the crown viral
pandemic in Ukraine, as evidenced by the facts, some elements of the state of emergency
were imposed, but the state of emergency was not fully imposed. The analysis showed
that the restrictions on citizens 'rights imposed in connection with the pandemic, but not
the imposition of a state of emergency, were legally a violation of citizens' constitutional
rights. To some extent, human rights violations were allowed.

2. LEGAL MEASURES IN UKRAINE DURING A PANDEMIC

The introduction of restrictions in Ukraine began with the Resolution of the Cabinet of
Ministers of Ukraine of March 11, 2020 No. 2112. It should be noted that the resolution
is not about the introduction of a state of emergency, but about the introduction of
quarantine with reference to the Law of Ukraine “On protection of the population from
infectious diseases” [12]. However, the law itself defines “quarantine” as “administrative
and health measures used to prevent the spread of particularly dangerous infectious
diseases”, but they have nothing to do with restricting the rights of citizens. Moreover,
the law does not provide for an increase in the powers of the Cabinet of Ministers of
Ukraine in the field of restriction of citizens’ rights. This resolution was adopted on
March 11, 2020, and the relevant amendments to the Law of Ukraine “On Protection of
the Population from Infectious Diseases™ were adopted on March 30, 2020 and later on
April 13, 2020. Thus, we can talk about illegal restrictions on the rights of citizens by the
Cabinet of Ministers of Ukraine, which were carried out in the period from March 11,
2020 to March 30, 2020. At the same time, the mentioned Resolution of the Cabinet of
Ministers of Ukraine and other measures has positive aspects. To some extent, they
stabilized the situation in Ukraine and reduced the active growth of coronavirus patients
at the beginning of the pandemic. However, at the same time, it should be noted that
today there is a fairly large increase in patients with coronavirus, but the introduction of
certain elements of the state of emergency is not discussed or resolved. In our opinion, it

! Law of Ukraine No 1645-I11 “On Protection of the Population from Infectious Diseases”. (2000, April).
Retrieved from https://zakon.rada.gov.ua/laws/show/1645-14#Text.

2 Criminal Code of Ukraine. (2001, January). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14#Text.

3 Law of Ukraine No 1645-III “On Protection of the Population from Infectious Diseases”, op. cit.
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is necessary to analyze the restrictions that were introduced by this resolution and
determine their significance for the system of rights and freedoms of citizens. These
measures included the following restrictions and prohibitions:

—being in public places without appropriate personal protective equipment;

—relocation by groups of more than two persons, except in cases of official
necessity and accompaniment of some individuals;

—stay in public places of persons under 14 years of age, unaccompanied by parents
or other persons in accordance with the law or adult relatives of the child;

—visits to educational institutions by its applicants;

—visiting parks, squares, recreation areas, forest parks and coastal areas;

—visiting sports and children's playgrounds;

—conducting all mass cultural, entertainment, sports, social, religious, advertising
events;

—work of business entities, which provides for the reception of visitors, in
particular catering establishments, i.e. restaurants, cafes, shopping and entertainment
centers, other entertainment establishments, fitness centers, cultural institutions, trade and
consumer services;

—regular and irregular transportation of passengers by road in urban, suburban,
intercity and interregional traffic;

—transportation of passengers by subways in Kyiv, Kharkiv and Dnipro;

—transportation of passengers by rail in all types of domestic services

—visits to social protection institutions and establishments in which children,
elderly citizens, war and labor veterans, persons with disabilities and other persons
temporarily / permanently reside / stay;

—visiting points of temporary stay of foreigners and stateless persons who are
illegally staying in Ukraine and points of temporary accommodation of refugees;

—being on the streets without identity documents confirming citizenship or its
special status;

—unauthorized leaving of the place of observation (isolation).

From the point of view of law, these restrictions to some extent included certain
elements of the state of emergency, but it, as already mentioned, was not imposed. The
analysis shows, first of all, that such pandemics have never occurred in the history of
mankind and therefore to some extent the actions of the government can be justified [13; 14].
On the other hand, in order to ensure these restrictions, it was necessary to impose severe
penalties on those who violated these restrictions. In order to fulfill the requirements of the
mentioned Resolution by The Law of Ukraine “On Amendments to Certain Legislative Acts
of Ukraine Aimed at Preventing the Occurrence and Spread of Coronavirus Disease
(COVID-19)”! amended the Code of Ukraine on Administrative Offenses and the Criminal

' New Text of the Constitution of the Russian Federation with Amendments. (2020, July). Retrieved from
http://duma.gov.ru/news/48953/.
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Code of Ukraine'. Article 44-3 was added to the Code of Ukraine on Administrative
Offenses, which defined the responsibility for violating the rules on quarantine of people.
The content of the article stipulates that violations of the rules on human quarantine,
sanitary and hygienic, sanitary and anti-epidemic rules and norms provided by the Law
of Ukraine “On Protection of the Population from Infectious Diseases™?, other legislation,
as well as local government decisions on infectious diseases, — entails the imposition of a
fine on citizens from one to two thousand non-taxable minimum incomes and on officials
— from two to ten thousand non-taxable minimum incomes®. In addition, Article 325,
“Violation of sanitary rules and regulations for the prevention of infectious diseases and
mass poisoning” was added to the Criminal Code of Ukraine®. The article stipulates that
“violation of the rules and regulations established to prevent epidemic and other infectious
diseases, as well as mass non-communicable diseases (poisoning) and control them, if such
actions have caused or may have caused the spread of these diseases — shall be punishable
by a fine of one thousand to three thousand tax-free minimum incomes, or arrest for a term
up to six months, or restriction of liberty for a term up to three years, or imprisonment for
the same term. If the acts resulted in death or other serious consequences, they are
punishable by imprisonment for a term of five to eight years™. It should be noted that the
additions to administrative and criminal legislation are somewhat mild, as statistics show
that the number of diseases and deaths in Ukraine is increasing, but there is no active
application of both administrative and criminal legislation to stop the spread of the disease.

On the other hand, there has been and still is a tendency among Ukrainians to
disobey certain laws, and in some cases legal nihilism. It is these factors that have led to a
sharp increase in the incidence of COVID-19. As a result, you can identify the following
aspects: the coronavirus pandemic has set the Ukrainian leadership a rather difficult and
responsible task. Solving it required quick and extraordinary decisions. The task of making
changes to the system of legal regulation of public relations during the pandemic was
especially extraordinary. It was necessary to resolve the issue of restricting the rights of
citizens to be applied during the introduction of quarantine and their compliance with
constitutional requirements [15; 16]. Particular attention should be paid to changes in
legislation that formulate new legal relations during emergencies and pandemics, as well as
new aspects of developing the theory of legal regulation during emergencies and
pandemics. These aspects directly affect society as a whole and each of the citizens,
because there is a question about the most important right for citizens — the right to life.
However, the implementation of appropriate measures by the government was not always
timely and clear, especially with regard to changes in legislation.

' Code of Ukraine on Administrative Offenses. (1984, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/80731-10; Criminal Code of Ukraine. (2001, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/2341-14#Text.

2 Law of Ukraine No 1550-11I “On the Legal Regime of the State of Emergency”. (2000, March). Retrieved
from https://zakon.rada.gov.ua/laws/show/1550-14#Text.

3 Law of Ukraine No 1550-III “On the Legal Regime of the State of Emergency”, op. cit.

4 Criminal Code of Ukraine. (2001, January). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14#Text.

3> Law of Ukraine No 2135-XII “On Operational and Investigative Activities”. (1992, February). Retrieved
from https://zakon.rada.gov.ua/laws/show/2135-12#Text.
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CONCLUSIONS

Coronavirus in Ukraine has contributed to some extent to the development of new areas
of theoretical support and the development of a new type of public relations during the
pandemic. The new areas include the following:

—elimination of legal nihilism, which was instilled in the minds of citizens during
the existence of the Soviet Union and to some extent independent Ukraine, who believe
that the state should provide everything, and citizens themselves should only consume
everything provided by the state;

—formation of responsibility, including legal, for the attitude to the spread of
coronavirus and the state of things and the territory in which the citizen lives and the
attitude to the threat to life and health of other citizens;

—the formation of responsibility for the state of their health and the health of others,
because the infection of a large number of citizens occurred precisely in connection with
the irresponsible attitude of some citizens to themselves and to others who were infected
through irresponsibility;

—development of new legal norms that would more clearly define the limits of
behavior of individuals during emergencies and pandemics, and especially the
punishment for irresponsible attitude to the implementation of decisions to prevent
infection of other citizens;

—development of new clear requirements for law enforcement officers in the field
of protection of life and health of citizens, especially for violations of the quarantine
regime;

—development of new standards for employees of the State Border Guard Service,
the State Emergency Service and other government agencies that should ensure the
protection of life and health of citizens in the country as a whole

—development of clear recommendations and algorithms of actions for medical
workers in order to prevent the spread of coronavirus throughout Ukraine.
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Oaena Beneoniniena Koxanoscbka

Kagheopa yusinonoeo npasa
Kuiscoxuit nayionanonuu ynieepcumem imeni Tapaca lllesuenka
Kuis, Ykpaina

OCOBJINBOCTI OHOBJIEHHSA IIUBIVIBHOI'O 3AKOHOJABCTBA
YKPATHHU Y COEPI [IPABA HA IH®OOPMAIIIIO B YMOBAX
PO3BUTKY I'NIOBAJIBHOI'O BIPTYAJIBHOI'O CEPEJOBHIIA

AHoTauis. [Ipaso na inhopmayito 8UPI3HAEMbCA Cb0200HT 0COOAUBOCMAMU peanizayii i 3axucmy
NopisHAHO 13 nepgichumu nioxodamu, 3axnadenumu y Llusinenomy kodexkci Ykpainu i
no8’A3aHuUMU i3 36UYHUMU O 6Pe2YII06AHHS NPAGOM GIOHOCUHAMU Y MAMEPIAIbHOMY
«izuynomyy  cgimi. Cmamms — npucesueHa  0COOAUBOCMAM — OHOBNEHHS  YUBLIbHO2O0
3akonodascmea Yxpainu y cgepi npasa Ha iHOpMayito 6 yMoeax po3eUMKY 2100ANbHOZO
BIPMYATBLHO20 CEPedosUyd, A MAKONC AHANIZY NOHAMMSA «GIPMYATLHOCMI» 0N GUSGIEHHS.
cneyuixu  8pecyniosants  iH@oOpMayitiHux GIOHOCUH. 3pOo0OIeHO BUCHOBOK, WO Npasose
peayntoganus y cepi inopmayitinux 8iOHOCUH 3azanom i npasa Ha iHgopmayiro, 30Kpema,
NOBUHHO IPYHMYBAMUCS NepedyCiM Ha MPaouyiliHux npasosux KOHCMPYKYIAX i 3 BUKOPUCMAHHAM
NPUMAMAHHO20 YUBLIbHOMY HPABY KAMe2opianbHO20 anapamy, a 01s CMEOPeHHs d0eK8amHOo20
BUKNIUKAM THGOPpMAYIliHO20 CYCHiIbCMBA 3AKOHOO0ABCHEA HEOOXIOHO UIimKO Y3200umu no3uyii
HAYKOBYi6 1 3aKOHOMEOpYs. w000 HOHAMMA, 3MICMY, O3HAK I[HGopmayii, cneyugiku
iHhopmayitinux npoyecis i cucmem, IPo Ky UOeMbCsi MAKONC y poOOmax npedCmasHUKié THUUX
eanyseti Hayku — ¢pinocoii, (izuku, Kibepremuku ma psoy iHWUX. 36epmacmvcs yeaza Ha me,
wo ingopmayis 8 YUuBIILHOMY NPABI PO32AAOAEMbCA AK OKpeMUli HeMamepianvbHuli 00 ekm
(cm.200 [usinbnozo kodexcy Yxpainu), a ¢ Knuzi opyeiu Lusinbnoco xodekcy Yxpainu yeu
00’ckm  Habysac O03HAK 0COOUCTNO20 HeMAlH08020 Onaea 3 Yycima 1020 O3HAKAMU 1
ocobnusocmamu. Aemop npuxooums 00 8UCHOBKY, WO PO3YMIHHA Npoyecis, AKi 8i00Y8arOMbCs y
PO3BUHEHOMY GIPMYANLHOMY Cepedosuiyi, Nompedye HA CbO20OHI Y32002CeHHs NO3UYil UWooo
3abe3neyenns i peanizayii, oXopoHu I 3axucmy yvbo2o npaea iz €eponeucokumu i Ceimosumu
mernoenyismu. Taxki YuHHUKY 3YMOGUNU, OKDIM [HULO020, HeOOXIOHICMb OHOGAEHHS (DeKoOuPikayii)
Lusinbnozo kodexcy Ykpainu. A6mopom 6CMAHOBIEHO, WO NOYUHANOYU 3 HEPULOi, NPAKMUYHO
Kooicna cmamms Luginonoco xodexcy Yxpainu micmumo enemenmu iHPOpMAYiiHO20 3MicHY,
inhopmayitino nanosuena, abo nos’szana 3 ingopmayicio uu HGOPMAYIUHUMU BIOHOCUHAMU,
iH(hopMayilinumMu  npasamu YYacHUKI@ YUBLILHUX BIOHOCUH, WO NOmMpebye, y C60l0 uepey,
VMOUHEHHS, 1e2aNbHO20 3aKPINAeHHs | OONOBHEHHS Y HOPMAX OHOBNeH020 Kodekcy. TIponosuyii,
KD  BUCNOBTIOIOMBCA Y Yill cmammi, CAPAMOBAHI HA NOOAIbWE OO0CHIONCeHHs Npaséa Ha
iHghopmayito i Odonomazaioms 3HalmMu 6iON0GI0b HA OCHOGHE NUMAHHA — SAKUM Mae Oymu
OHOBIIeHe 3aKOHO0ABCME0 Y chepi pe2yntoganHs 8iOHOCUH, NO8 A3AHUX i3 NPAGOM HA THPOpMAYito
8 YMOBAX PO3GUMK) BIPMYAILHUX CUCNEM | Mepedc, I 3 YPaxy8anHHaAM cyyachux €8poneticbKux i
C8IMOBUX MeHOeHYIll Y Npagosomy 3abe3neuenui npoyecie, wo 6i00y8aromuvcs y 2100a1bHOMY
BIPMYANLHOMY cepedoBUYL.

KawuoBi ciaoBa: HemaiilHOBE IpaBO, MIKHApOJHI aKTH, BIPTyallbHICTh, iH(MOpMaIiiiHi
BiIHOCHHH, peKoauDiKaIlisl.
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FEATURES OF UPDATING THE CIVIL LEGISLATION OF
UKRAINE IN THE FIELD OF THE RIGHT TO INFORMATION IN
THE CONDITIONS OF DEVELOPMENT OF THE GLOBAL
VIRTUAL ENVIRONMENT

Abstract. Nowadays, the right to information stands out with its specific features of
implementation and protection compared to the original approaches laid down in the Civil Code
of Ukraine and related to the usual legal relations in the material, "physical" world. The study
investigates the features of updating the civil legislation of Ukraine in the field of the right to
information in the development of the global virtual environment, as well as the analysis of the
concept of "virtuality" to identify the specifics of information relations. It is concluded that legal
regulation in the field of information relations in general and the right to information, in
particular, should be based primarily on traditional legal constructions and using the
terminology inherent in civil law, and to establish adequate legislation for the challenges of the
information society, it is necessary to clearly agree on the positions of scientists and legislators
on the concept, content, features of information, specifics of information processes and systems,
which is also discussed in the studies of other fields of science, i.e., philosophy, physics,
cybernetics, etc. Attention is drawn to the fact that information in civil law is considered as a
separate intangible object (Article 200 of the Civil Code of Ukraine), and in the Book Two of the
Civil Code of Ukraine this object acquires the characteristics of personal intangible property
with all its features. The author concludes that the understanding of the processes taking place in
a developed virtual environment requires the coordination of positions on the provision and
implementation, protection and defence of this right with European and global trends. Such
factors led, among other things, to the need to update (recodify) the Civil Code of Ukraine. The
author found that starting with the first one, almost every article of the Civil Code of Ukraine
contains elements of information content, is information-filled, or related to information or
information relations, information rights of participants in civil relations, which requires, in turn,
clarification, legal consolidation and additions to the provisions of the updated code. The
proposals expressed in this study are aimed at further research on the right to information and
help to find an answer to the main question — what should be the updated legislation in the field
of regulation of relations related to the right to information in the context of the development of
virtual systems and networks, and taking into account modern European and world trends in the
legal support of the processes that occur in the global virtual environment.

Keywords: non-property law, international acts, virtuality, information relations, recodification.

INTRODUCTION

At present, to lead a discussion that touches on the problems of updating the Civil Code
of Ukraine' (hereinafter referred to as "the CC of Ukraine"), given the role of information
as a phenomenon and as an object of civil rights in this process, information relations,
virtuality, robotics, artificial intelligence, and even more so, a set of information rights

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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led by the personal intangible right of the individual to information in the development of
modern theories of virtuality and posthumanism, it is necessary to return to the origins of
society and science of these concepts, as well as a number of others that accompany and
supplement them, as well as to the studies of the head of the working group of developers
of the current CC of Ukraine A.S. Dovhert, where the need and main directions of
updating the civil legislation in Ukraine are substantiated [1; 2]. Explanation of the
phenomenon of virtuality is also important from the standpoint of further search for the
correct legal approaches to solving the issues of guilt and legal responsibility, protection
of rights when it comes to causing harm by a person — a living being, and a machine,
robot, or artificial intelligence generated by a person. The competition of ideas about the
essence of "human" on the one hand and "cybernetic", "informational”, "virtual", on the
other hand, is currently at the forefront of science as never before, since it is in this
century that many previously fantastic ideas associated with the above concepts find their
implementation. In addition, legal science and practice cannot stay away from these truly
global and comprehensive processes, as principles, tools, history and philosophy of law,
centuries-old practice of exercise and protection of human rights, including the right to
information, can and should serve as the basis for humane resolution of many
controversial issues in the modern rapidly changing information world.

As for information, as an object of civil law regulation, mention of it can be found
in various institutions and provisions of civil law, but one should not forget that
information is primarily an independent object of civil rights, and those rules that govern
information relations are still in the stage of development, the right to information is
stipulated only in a few articles of the CC of Ukraine and its structural parts (Articles
200, 277-278; 302 of the CC of Ukraine)!, but even under these conditions an
independent institution of civil rights has developed in Ukrainian legislation — the right to
information, which has prospects for further development. The above approaches were
substantiated in a monograph on the regulation of information relations in 2006 [3].

Nowadays, information is also considered a component of a substantial number of
personal intangible assets, which are protected by Book Two of the CC of Ukraine?.
Thus, within the system of personal intangible goods that ensure the natural existence of
an individual and his or her social existence, protected are the goods that have an
information component, and the rights to them can be described as defensive. This group
of rights includes: the right to information about one's health and the right to secrecy
about one's health (Articles 285, 286 of the CC of Ukraine); the right to reliable
information about the state of the environment, the quality of food and household items,
as well as the right to collect and disseminate it (Part 1 of Article 293 of the CC of
Ukraine); the right to a name and to change and use it (Articles 294-296 of the CC of
Ukraine); the right to honour, dignity and business reputation (Articles 297, 298 of the
CC of Ukraine); the right to express one's individuality (Article 300 of the CC of
Ukraine); the right to privacy (Article 301 of the CC of Ukraine); the right to personal
papers and the right to secrecy of correspondence (Articles 303-306 of the CC of
Ukraine); the right of a person to conduct photo, film, television, and video shootings
(Articles 307-308 of the Civil Code); the right to freedom of literary, artistic, scientific

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
2 Ibidem, 2003.
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and technical creativity (Article 309 of the CC of Ukraine), etc., which are not currently
enshrined, but may actually have individuals and legal entities. This refers to the turnover
of rights, the probability of their economic, monetary valuation and contractual
regulation, and personal intangible assets (name, honour, dignity, business reputation,
health information) under no circumstances can have economic meaning and be freely
transferrable.

After the adoption of the current CC of Ukraine' in 2003, research and development of
the mechanism of legal regulation and protection of personal non-property rights, including
the right to information, became especially important for the entire spectrum of civil
relations. Among the main achievements of the first private law codification of independent
Ukraine is the settlement of relations in the field of personal non-property right to
information of an individual within the Book Two of the CC of Ukraine, which positively
influenced the introduction of liberal ideas of all human rights, implementation of adequate
legal mechanisms and protection of personal non-property relations. The developers of the
draft of the current CC of Ukraine, and later the entire civil society, made a positive
regulation of personal non-property relations, including information, which was either not
carried out or took place outside the civil legislation, although its content should be
consolidated precisely in civil legislation. Currently, the situation has radically changed, as
after the adoption of the current CC of Ukraine, dozens of theses on personal non-property
rights and various aspects of the right to information and information rights were defended,
including several doctorate theses [4-8]. The desire to establish a true democratic society
with comprehensive provision of fundamental, including informational human rights and
freedoms, found expression in 1990, in the Declaration of State Sovereignty of Ukraine?,
and the Book Two of the CC of Ukraine® in general became the embodiment of morality,
justice, self-worth of each particular individual, each of its articles took into account the
progressive provisions of international human rights instruments: the Universal
Declaration of Human Rights of 1948*, the Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950° and others, civil codes of numerous highly
developed countries. codifications of civil law, which significantly strengthened and updated
the wording in which its rules are built. The provisions of the Constitution of Ukraine have
led to changes in the understanding of human information rights from those received by the
state to the concept of human rights, which are related to the very fact of its existence, i.e.,
relate to its fundamental properties, which fully complies with private law theory of natural
law. In the years since the adoption of the CC of Ukraine, the idea that civil law both
regulates information relations and protects the right to information and the information itself
as an intangible asset has found unconditional support in the national doctrine; therefore, the
provisions of the CC of Ukraine can and should not only protect personal non-property rights
to information, but also engage in their further positive regulation.

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15

2 Declaration of State Sovereignty of Ukraine No 55-XII. (1990, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/55-12#Text

3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15

4 Universal Declaration of Human Rights. (1948, December). Retrieved from
https://zakon.rada.gov.ua/laws/card/995 015

> Convention for the Protection of Human Rights and Fundamental Freedoms. (1950, November).
Retrieved from https://zakon.rada.gov.ua/laws/card/995 004
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Meanwhile, although the CC of Ukraine' currently contains a considerable set of
provisions governing personal non-property relations in the field of the right to
information and other information rights, it does not provide for a systematic presentation
of legal material on personal non-property rights to information and other information
rights; therefore, there is little to say about the consistent provision of positive regulation
of the content of personal non-property information rights. Moreover, in the new century,
during the current CC of Ukraine, it did not have rules that would fully regulate
information relations, taking into account the features of the virtual environment, new
technologies, the needs of the global information society, the place of personal non-
property rights to information in these circumstances, proposals for the implementation
and protection of personal non-property rights to information of individuals and legal
entities. The search for answers to these problematic questions constitutes the essence of
this study, and proposals for their solution can be used as a basis for further research and
be used to update civil legislation.

1. MATERIALS AND METHODS

To develop an idea of the phenomena stated in the title and briefly outlined in the
introduction to this study, an idea of the theoretical trends related to the problems of
virtuality, information, the right to information, information rights in an era increasingly
called posthumanism, it is necessary to analyse not only the articles of modern legal
scholars and their legislative initiatives, but also works on philosophy, psychology,
sociology, biology, cybernetics, physics, journalism, literature and other sources,
including books and movies in the genre of science fiction. These are the works of
prominent scientists Peter Anokhin, Viktor Glushkov, Vladimir Vernadsky, Norbert
Winner, Claude Shannon and many others, as well as works by classics of the 20th
century, including the "golden age of science fiction" — Isaac Azimov, Alfred van Vogt,
Clifford Simak, John W. Campbell, Hugo Gernsbeck, Paul Anderson, Alfred Bester,
James Blish, Frederick Brown, Ray Bradbury, Arthur Clark, Arkady and Boris
Strugatsky, films by directors such as James Cameron, Lana and Lilly Wachowski,
Robert Zemeckis, Christopher Nolan, Steven Spielberg, Ridley Scott, Andrew
Tarkovsky, George Lucas, Vladimir Bortko, John Carpenter, Ron Howard, Luke Besson
and many others, the work of modern science fiction writers of the 21st century: Peter
Watts, Ken McLeod, Chey Meville, Peter Hamilton, Karl Schroeder, Charles Stross,
John Scalzi, Alastair Reynolds, Stephen Baxter, Adam Roberts, Anne Lecky, Lauren
Buckets and others. [9-11]. Moreover, many words that we use nowadays to speak the
modern language of yet another technological revolution and some of which are
introduced into special legislation, were invented by science fiction: android, blaster,
cyberspace, clone, spaceship, cryonics, multiverse, science fiction, posthuman, force
field, superhero, telepathy, teleportation, etc. [12].

The methodological framework for studying the problems of the right to
information in a virtual environment is the doctrine of civil law on these issues,
international acts on information, objects of information rights, information relations,
rights to information, provisions of the Constitution of Ukraine, provisions of Ukrainian

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
°
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and foreign civil legislation. Special attention is paid to the practice of the ECtHR,
namely disputes over the right to information: the freedom to receive and impart
information, for example, Ahmet Yildirim v. Turkey, 18.12.2012; on freedom of the
media (for example, Lingens v. Austria, 08.07.1986; Times Newspapers Limited v. the
United Kingdom, 10.03.2009); on freedom of scientific activity and access to the Internet
(Sorguc v. Turkey, 23.06.2009; Ahmet Yildirim v. Turkey, 18.12.2012); access to public
information (Leander v. Sweden, 26.03.1987; Gaskin v. The United Kingdom,
07.07.1989) and many others.

2. RESULTS AND DISCUSSION
2.1 Features of the term of "virtual"

An insight into the meaning of the term "virtual" suggests that it has many meanings.
Virtual is both "conditional" and "possible", "imaginary", "potential", "real". The word
itself appeared in the early Byzantine philosophy of the 2nd century, has Latin roots and
means an object or state that does not really exist, but may arise under certain
circumstances (which emerge due to software), in philosophy the term "virtuality" is
known since the 13th century and is attributed to Thomas Aquinas, who argued that a
person is a combination of body and soul; in the information society, the term "virtuality"
acquired a new meaning, which is associated with the so-called virtual reality and is
understood in philosophy, psychology, aesthetics and culture in general as a certain state
in which the subject loses the difference between real and constructed (virtual) world,
which is a feature of consciousness and perception of the subject [13].

This concept is mentioned when terms such as "post-humanism", "post-humanity"
are brought up. Therefore, it is important to take this into account in legal science which,
in a broad sense, should be based on morality, ethics, human psychology in society. The
world generated by the human imagination can be described as conditional or possible,
which creates a certain image, which can be implemented in a particular form under
certain conditions. Since it is necessary to convey this image to society, its individual
representatives, it is embodied in human society in signs that carry the meanings
conditioned in it and are broadcast in this form. Linguists and philosophers believe that it
is important not only to understand the meaning of signs, but also their relationship for
learning in human society to become the property of the culture of each individual. Thus,
the images seen in films are perceived as real and sometimes it takes some effort to
understand that they are virtual. The image is in fact a form of reflection of the
surrounding reality, which is generated by human mental activity.

It is extremely important to remember that the very phenomenon of virtuality did
not emerge with the advent of certain technical devices or with the invention of
computers, but, most likely, with the advent of the sign system of humankind. Today,
scientists around the world are asking questions regarding the virtualisation of the
material world or the materialisation of the virtual one. Related to this are some
additional questions — what in general is virtuality, which is called a phenomenon of
modernity; is virtuality related to human nature, in particular, to its mental component;
what the nature of virtuality is, etc. Virtuality as a subject of study is so interesting that it
causes, among other things, a considerable emotional response in people's minds,
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becomes the basis of literary works, films, inspires artists and is reflected in philosophy,
sociology, cybernetics, psychology, etc. Cybernetics, mathematics, physics, and
philosophers made a special contribution to the study of the phenomenon of virtuality in
the 20th and 21st centuries. Thus, with the advent of the new century, one central
problem has emerged that requires a modern explanation — what is virtuality and what are
the features of the virtual world, if there is so much controversy about it.

Experts, among other things, also pay attention to the historical conditionality and
gradual change (improvement) of the human psyche as the main cause of virtuality, while
technical devices, including computers, only contributed to the process of human
understanding of nature, essence, which became especially noticeable in the era of the
information society. One can agree that "...the fear it causes is each time more related to
the nature of human themselves, the peculiarities of their psyche, which works to fulfil
themselves as a person...", and that "...virtuality is a fundamental attribute of mental
consciousness (a specific form of reflection of the surrounding reality)" [14]. At the same
time, when it comes to scientific progress, not only enthusiastic voices of approval are
always heard, but also the stern warnings of sceptics who point out the possible negative
consequences of the use of the said progress. Discussions, for example, revolve around
everything that is described by such a part of speech as "post". Thus, articles and
television programmes, books and films are now filled more ever with the concepts of
"post-industrial society", "post-modernism", "post-apocalypse", and even "post-science".
Meanwhile, at the heart of all these concepts — new, previously unknown opportunities
that can carry both positive and negative aspects.

It is believed that the word "post-human" first appeared in the story of the classic of
horror literature, "Beyond Time" by Howard Phillips Lovecraft, which was published
back in 1936, and Lovecraft interprets this concept somewhat differently than it is
perceived today: the author uses it not to describe the transformation of humans, but to
describe the beings who will come after us. Around the same time, the word
"posthumanism" appeared — a trend in philosophy which states that the evolution of
human has not yet ended and after human should appear a superhuman [15]. This
worldview recognises the inalienable human rights to improve human capabilities
(physiological, intellectual, etc.) and achieve physical immortality [16].

Thus, as a principle, this could be formulated in law as follows: "Everyone has the
right to improve their human capabilities, physiological, mental and intellectual, in order
to achieve physical immortality”, if it did not sound too fantastic to a modern person. As
for immortality in networks, it is an even more controversial subject today, related to the
problems of neurolink and "electronic immortality". The difference between
transhumanism and posthumanism remains debatable to this day.

2.2 Analysis of the right to information

The right to information has become one of the greatest achievements in the process of
human development and today belongs to the personal intangible rights of an individual,
to which the Book Two of the CC of Ukraine "Personal Non-Property Rights of an
Individual"! is dedicated. Since Book Two comprises three chapters ("General Provisions
on Personal Non-Property Rights of an Individual", "Personal Non-Property Rights

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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Ensuring the Natural Existence of an Individual", "Personal Non-Property Rights
Ensuring the Social Existence of an Individual"), it is important to define the place of the
right to information in the structure of this Book. Therewith, a significant array of rules
governing the personal non-property right to information is contained not only in other
parts of the CC of Ukraine, but also in other acts of civil legislation'.

The advantages of the current CC of Ukraine in terms of regulation of relations in
the field of information rights are as follows: the information is mentioned in general
provisions on personal non-property rights of an individual, which means that the
concept is consolidated, as well as its types, content, guarantees and ways to protect
personal non-property rights to information; composition of articles on the right to
information on the same principles according to a holistic approach to understanding the
subject and method of regulating public relations; consolidation of provisions on this
right in the appropriate order, etc. Thus, the Book Two contains provisions that regulate
personal non-property relations regarding the right to information based on such
principles as dispositivity, legal equality, inadmissibility of interference in the private life
of an individual; judicial protection of any violated civil right; as well as justice, good
faith, reasonableness, etc. These principles equally apply to all other personal non-
property rights.

With the rapid development of the information society in the 21st century, the time
has finally come for Book Two to become a system-forming factor for all other pieces of
legislation governing information relations, and especially for those relating to the
personal inalienable right to information, whether they have a complex or private nature.
In the Book Two, the personal non-property rights of an individual are divided into those
that ensure natural existence (Chapter 21 of the CC of Ukraine)?® and those that ensure its
social existence (Chapter 22 of the CC of Ukraine). Meanwhile the right to information
can be attributed both to Chapter 21 — "Personal Non-Property Rights that Ensure the
Natural Existence of an Individual" and to Chapter 22 — "Personal Non-Property Rights
that Ensure the Social Existence of an Individual", because a person has the right to
information from birth, and in the process of social existence expands its capabilities. In
addition, this right may belong to legal entities, which also needs to be standardised in
the process of updating the CC of Ukraine in terms of changing the title of Book Two to
"Non-property rights" or "Personal non-property rights".

As for personal non-property relations that develop regarding the information, in
the process of applying the relevant provisions of the CC of Ukraine, certain changes
have occurred®. Thus, the presumption of "integrity" was excluded from the current CC

' Law of Ukraine No 48 "On Information". (1992, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/2657-12#Text; Law of Ukraine No 34 "On Personal Data Protection".
(2020, March). Retrieved from https://zakon.rada.gov.ua/laws/show/2297-17#Text; Law of Ukraine No 32
"On Access to Public Information". (2020, October). Retrieved from
https://zakon.rada.gov.ua/laws/show/2939-17#Text

2Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15

3 Law of Ukraine No 47 "On Amendments to Certain Legislative Acts of Ukraine in Connection with the
Adoption of the Law of Ukraine "On Amendments to Certain Legislative Acts of Ukraine Concerning
Simplification of Pre-trial Investigation of Certain Categories of Criminal Offences". (2020, June).
Retrieved from https://zakon.rada.gov.ua/laws/show/720-20#Text; Law of Ukraine No 48 "On
Information". (1992, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2657-12#Text; Law of
Ukraine No 15 "On Amendments to the Civil Code of Ukraine on the Right to Information". (2005,
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of Ukraine, according to which negative information disseminated about a person was
considered unreliable until proven otherwise (while the judicial practice on the protection
of honour, dignity, and business reputation was based on the fact that that the obligation
to prove that the disseminated information is reliable rests with the defendant', and the
Law of Ukraine “On Amendments to the Law of Ukraine “On Prevention of Corruption”
regarding Corruption Detectors™? adopted in 2019 is still under discussion; the regulation
of relations for the dissemination of information obtained from official sources was
clarified; dissemination of information obtained from official sources; the list of personal
non-property rights in the field of medical care® has undergone certain changes that now
require clarification in the context of the right to information, namely in matters of
sterilisation of a minor individual, reproductive rights, and several other issues.

Information related to intellectual activity can have various forms of its external
reflection, suitable for perception directly by a person or with the help of various technical
devices in a virtual environment. As a result of intellectual activity of the person the
information can be personified both in an independent object, and in the form of results of
intellectual creative activity, to be protected by system of the intellectual property right.
Today there is some uncertainty between the system of intellectual property rights and the
information capabilities of the individual regarding the free collection, storage,
dissemination and use of information, while the monopoly right of the subject of
intellectual property must undergo numerous restrictions (in time, space, etc.).

In general, a gradual weakening of the regulatory system of intellectual property
protection should become the trend of development of legal regulation of intellectual
activity in the information society, in order to ensure a balanced combination of interests
of creators and their successors. This is important primarily in matters of remuneration
by the creator and the interests of members of society in exercising their right to access,
receive, disseminate, and use information. Here are some examples. Thus, essential
information is embedded in the commercial (brand) name. All requirements for this
object of intellectual property rights are "informational" in nature. It should give an
objective, reliable, complete, up-to-date idea of what is additional to the information,
which is the name of the person — the designation of the person, which may be part of the
name of the person or be a fictitious name or abbreviation. This explains foreign
approaches, for example, in the United Kingdom, when it comes to the mandatory

December). Retrieved from https://zakon.rada.gov.ua/laws/show/3261-15#Text; Law of Ukraine No 32
"On Access to Public Information". (2020, October). Retrieved from
https://zakon.rada.gov.ua/laws/show/2939-17#Text

! Resolution of the Supreme Court in the Composition of the Panel of Judges of the First Judicial Chamber
of the Civil Court of Cassation in Case No 522/14156/14-ts. (2018, February). Retrieved from
<http://reyestr.court.gov.ua/Review/72269115

2 Law of Ukraine No 140-IX "On Amendments to Certain Legislative Acts of Ukraine to Ensure the
Effectiveness of the Institutional Mechanism for Preventing Corruption". (2020, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/140-20#Text

3 Law of Ukraine No 47 "On Amendments to Article 281 of the Civil Code of Ukraine". (2004, March).
Retrieved from https://zakon.rada.gov.ua/laws/show/140-20#Text; Law of Ukraine No 47 "On
Amendments to Article 290 of the Civil Code of Ukraine". (2011, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/140-20#Text; Law of Ukraine No 47 "On Amendments to the Family
and Civil Codes of Ukraine". (2020, March). Retrieved from https://zakon.rada.gov.ua/laws/show/140-
20#Text
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disclosure of information about a person by indicating the person's name and address.
This refers to the responsibility of each person who uses such a name to indicate, taking
into account the legal status, the name of the corporation, or the name of each partner or
the name (individual) of the person and other information.

The essence of such results of intellectual activity as know-how, business
information, and commercial secrets refers to information per se. On 8 July 2016,
Directive (EU) 2016/943 of the European Parliament and of the Council' concerning the
protection of undisclosed know-how and business information (trade secrets) against
their unauthorised acquisition, use and disclosure was adopted. The adaptation of
Ukrainian legislation is currently aimed at revising it to launch new approaches to the
protection of trade secrets and know-how. A trade secret can actually comprise two types
of information — non-creative information (this is the so-called business information
about the number of employees, customers, etc.) and creative information. Since
Directive 2016/943 contains a definition of a trade secret, which corresponds to its
definition in the TRIPS Agreement?, it can be considered and consolidated in Chapter 15
of the CC of Ukraine®, which deals with intangible assets by a separate rule, or
supplement Article 200 of the CC of Ukraine, define this object in Article 505 of the
Civil Code, as proposed by the authors, and to supplement its content with the provision
that a trade secret includes information in the form of know-how and business
(commercial) information. It is also logical to make provision for changes in the title and
content of Chapter 46 of the CC of Ukraine, which would be called "Intellectual property
rights to know-how", thereby supporting the proposals of intellectual property experts
who believe that such changes will add business information to the objects of intellectual
property rights and contribute to the harmonisation of approaches to the protection of
know-how in Ukraine. The right to information can also be the subject of various types
of agreements, which has been repeatedly emphasised in the literature [17]. Since
information has an intangible nature and is embodied in various forms of its external
expression, it should be noted that within the framework of civil turnover, there can be a
turnover of rights to information as such, and not just turnover of the information itself,
for example, the provision of information by the acquirer to the copyright holder. In
addition, such rights can be obtained by the acquirer for a certain period — then it would
refer more to the provision of information rights, indefinitely or on terms specified in the
contract.

An important contribution is made to the understanding of law in the field of
personal non-property information relations in the process of making decisions by the
Constitutional Court of Ukraine and other judicial bodies. This primarily refers to the
protection of the right to information and other personal non-property information rights,
in particular, to the constitutional interpretation of the concept of "information about a

! Directive of the European Parliament and of the Council of the European Union 2016/943 on the
Protection of Confidential Know-How and Business Information (Trade Secrets) from Illegal Acquisition,
Use and Disclosure. (2016, June). Retrieved from http://base.garant.ru/71615160/#ixzz6Y 1vvv6EQ

2 World Trade Organization (WTO) Agreement No 981 018 "On Trade-Related Aspects of Intellectual
Property Rights". (1994, April). Retrieved from https://zakon.rada.gov.ua/laws/show/981 018#Text

3Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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person's private and family life"!; to the decision of the Constitutional Court of Ukraine
on the recognition of certain provisions of Sub-paragraph 1 of Paragraph 40 of Section
VI "Final and Transitional Provisions" of the Budget Code of Ukraine on the right of the
Ministry of Finance of Ukraine to receive information containing personal data’; to the
protection of honour, dignity, and business reputation’.

A number of aspects of personal non-property information rights are covered by the
content of the Convention for the Protection of Human Rights and Fundamental
Freedoms of 1950, respectively the case law of the ECHR applies in particular to:
protection of personal data (Rotaru v. Romania, 04.05.2000); access to personal
information (Odievre v. France, 13.02.2003); secrecy of health information (Z v. Finland,
25.02.1997); the right to information on environmental risks or accidents (Tatar v.
Roumanie, 27.01.2009); freedom to receive and impart information (Ahmet Yildirim v.
Turkey, 18.12.2012); freedom of the media (Lingens v. Austria, 08.07.1986; Times
Newspapers Limited v. the United Kingdom, 10.03.2009); access to public information
(Leander v. Sweden, March 26, 1987; Gaskin v. The United Kingdom, July 7, 1989);
electronic messages (emails) (Barbulescu v. Romania, 05.09.2017); use of the Internet
(Copland v. The United Kingdom, 03.04.2007), and many others. Among the acts of the
acquis communautaire concerning the right to information, mention should be made of
Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003
on public access to environmental information and repealing Council Directive
90/313/EEC)*.

In the process of updating the CC of Ukraine’ it is necessary to pay attention to
some general provisions that have an impact on the development of personal information
non-property rights. This primarily concerns the principles of their regulation, the
features of their implementation and guarantees; places in the system of all personal non-
property rights; clarification and addition of the list of special ways to protect these
rights; mechanism for ensuring the proportionality of their application, especially if the
application of mechanisms for ensuring and protecting other personal non-property rights
may lead, for example, to a restriction of the right to freedom of speech, the right to
information, etc. The harmonious process of updating the CC of Ukraine cannot take
place without the simultaneous introduction of changes and additions to other codified
acts that govern personal information intangible relations, for example, the Family Code,
the Code of Ukraine on Electronic Communications, etc. An adequate response to

! Decision of the Constitutional Court of Ukraine in the Case on the Constitutional Petition of Zhashkiv
District Council of Cherkasy Region Regarding the Official Interpretation of the Provisions of Parts One,
Two of Article 32, parts Two and Three of Article 34 of the Constitution of Ukraine No 2-rp/2012. (2012,
January). Retrieved from https://zakon.rada.gov.ua/laws/show/v002p710-1.

2 Decision of the Constitutional Court of Ukraine in the Case on the Constitutional Petition of the
Commissioner for Human Rights of the Verkhovna Rada of Ukraine on the Constitutionality of Certain
Provisions of the First Paragraph of Paragraph 40 of Section VI "Final and Transitional Provisions" of the
Budget Code of Ukraine No 7-r/2018. (2018, October). Retrieved from
https://zakon.rada.gov.ua/laws/show/v007p710-18#Text.

3 Resolution of the Plenum of the Supreme Court of Ukraine No 1 "On Judicial Practice in Cases of
Protection of the Dignity and Honor of Individuals, as well as the Business Reputation of Individuals and
Legal Entities." (2009, February). Retrieved from https://zakon.rada.gov.ua/laws/show/v_001700-09#Text
4 Directive 2003/4/EC of the European Parliament and of the Council. (2003, January). Retrieved from
https://eur-lex.curopa.eu/eli/dir/2003/4/0j

3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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challenges of the modern information society should be to ensure the statutory regulation
of contractual relations arising from personal information non-property objects, which,
upon receiving an objective form, acquire signs of turnover. This refers to the solution of
issues of ensuring the rights of the physical person to use such objects for the commercial
purpose. Signs that personalise an individual, and the possibility of their commercial use
is covered by the content of consolidated personal non-property information rights —
powers of positive and negative direction and protection. Therefore, this does not refer to
the use of the good itself, which is the information, but rather its projection on a material
medium. Information itself as a personal non-property right remains a non-property good
and it does not change in the process of commercial use.

Virtuality as a phenomenon and environment, where the right to information and
other information rights are currently actualised and developed, is impossible to cognise
without immersion in philosophical, historical, and artistic sources. The modern virtual
world, among other things, includes information systems and networks. Hans Moravets
also called the very human personality an information system or structure, believing that
this definition becomes a reality if human consciousness is embedded in a computer and
a certain scenario is simulated to prove that it is possible in principle. He argued that
machines could become the receptacle of human consciousness and that machines could
become human beings for any practical need, that is, a human could in fact be identified
with a cyborg, and vice versa. [15] Meanwhile, humans described mechanical creatures
long before the words "android" and "cyborg" appeared. History mentions, for example,
the Catholic priest Albert the Great, who in the 13th century created a mechanical head
that could answer questions, and Ephraim Chambers, a famous encyclopedist, in 1728
combined the Greek prefix "andr-" — "a human" with the suffix "-oid" — "to have a form,
to be similar" to describe Albert's machine [18].

Finding the difference between the processes of "thinking like a human" and
"thinking like a machine" was one of the tasks of Hans Moravets, who was mentioned
above. Notably, at the same time with this research there was a development of the basic
principles of an information society in combination with distribution of liberal perception
of the world. Nowadays, it is a sacred human right to cultivate the right to life in a civil
democratic society. The revision of the boundaries between a machine and a human has,
as expected, led to the replacement of the question "who can think" with the question
"what can think"; to take a decisive step towards determining the difference between a
physical, real human body on one side of a computer screen and a body that is
"represented" in an electronic environment on the other side. These discussions should
take place in the legal environment in order to more fully consolidate all possible
information rights for the real subject of civil rights.

The state of affairs described in this study, according to researchers, necessarily
"makes the subject a cyborg, because both of the described entities merge due to the
technologies that unite them", which means that those who believe that in the moment a
person first began to look at the monitor screen, he or she actually became a post-human
— a hypothetical prototype of the future human, who abandoned the usual human posture
as a result of the implementation of advanced technologies, computer science,
biotechnology, medicine, etc. [15]. At the global level, this problem has been studied by
scientists such as A. Peng-JuSu [19], M. Barker et al. [20], B. Custers et al. [21], S.D.
Cardoso et al. [22]. Notably, the author of this study has performed a long-term research
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on the analysis of all these sources, which were interpreted and, as a result, allowed to
look at the problem of virtuality from the standpoint of a civilist, whose goal is to update
civil legislation in the context of fast development of a new society of information,
networks, and systems. The purpose of the law in the development of general provisions
on personal non-property rights in Chapter 20 of the CC of Ukraine!, among which the
right to information plays one of the key roles, should from the outset be understood as
the need to establish general rules applicable to all personal non-property information
rights, as well as a new stage in ensuring the comprehensive development of the
individual, protection of his or her life, freedom, honour, dignity, and personal
inviolability in the context of increasing coverage of all spheres of life by a new specially
created virtuality. Meanwhile, discussions are still underway regarding the content of
certain rules that are already stipulated and that can be included in Chapter 20 of the CC
of Ukraine in the process of updating, in particular regarding the principles of personal
non-property rights. Admittedly, some of these principles should remain in place, but
they must be supplemented by those that describe the existing and subsequent stages of
development of the information society, take into account the creation and use of robots
and elements of artificial intelligence, new species, experiments with living organisms in
everyday life, including humans from the moment of conception, the specific features of
electronic money circulation and e-commerce, copyright protection in networks, the issue
of settlement of relations on such a complex object of information and intellectual
creative activity as digital content. These discussions are becoming increasingly thorough
in the process of updating the CC of Ukraine, and in the conclusions to this study the
author once again suggests ways to resolve the outlined issues.

Thus, this study differs from previous publications on the right to information as a
personal non-property right of an individual, by the breadth of coverage of the problem,
primarily due to the clarification of what is virtuality, a virtual world to which the
processes, which previously could occur only in real life and be embodied in real
relations, including those governed by law, are partially (and sometimes completely)
transferred. The author analysed the problematic issues of the concept, types, specifics of
the right to information as a personal intangible right, its implementation and protection
in a context that covers all spheres of life, the global information virtual world. This
approach allows for an almost interactive continuation of information rights research in
the future.

The updating of civil legislation in the current period is described and conditioned,
among other things, by the rapid development of a global virtual environment where the
right to information should occupy one of the leading places, and the solution of all
personal non-property information rights should be the priority task for civilistics. The
very title of the Book Two of the CC of Ukraine® should cover the entire sphere of non-
property relations and be called "Non-property rights", as it should govern the provisions
on all non-property relations of both individuals and legal entities, as well as provisions
relating to virtual the environment where these relations currently arise. The content of
the articles of Chapter 20 of the CC of Ukraine should be clarified and supplemented by
provisions that take into account the achievements of the information society,

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
2 Ibidem, 2003.
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information technologies, the emergence of new personal non-property assets to which
non-property rights can be extended; the subjective composition of these relations, the
specific features of the exercise, implementation, and protection of rights in their
existence, including in a virtual environment, and Chapter 20 of the CC of Ukraine
should be entitled "General Provisions on Non-Property Rights".

It is necessary to significantly supplement the list of intangible assets and rights to
them, to determine their place in Chapters 21 and 22 of the CC of Ukraine, and the rule
on the right to information (and all related non-proprietary information rights) should be
transferred to Chapter 21 of the CC of Ukraine! (provided that the current classification
of personal non-property rights is retained). It is also possible to provide for the
amendment of the Book Two of the CC of Ukraine with additional chapters, which
would cover non-property rights that cannot be attributed to the current classification.
These are non-property rights of legal entities; non-property rights related to the
development of information relations, etc. It is proposed to discuss the possibility of
supplementing the said Book Two with a rule on the turnover of rights to the objects of
non-property rights, in particular on the turnover of certain information rights, while the
list of obligations in Book Three should be supplemented with obligations with non-
property content subject to the development of the corresponding provisions.

The provisions of the CC of Ukraine on objects of civil rights should also be
expanded with regard to the emergence of objects unknown at the time of adoption of the
current CC of Ukraine. These are different types of information, information products,
resources, systems, etc. and objects of rights created and located in the Internet,
cryptocurrency, personal data (personal information), autonomous works, artificial
intelligence, content (digital content), etc. These objects should be clearly listed among
the intangible assets of Chapter 15 of the Book One of the CC of Ukraine, clarified in
Articles 199-201 of the CC of Ukraine and additional articles to avoid errors in their
misinterpretation, errors in determining their legal nature and regulatory mechanisms,
methods of protection. It is necessary to expand Chapter 15 of the CC of Ukraine with
additional articles that would amend the general provisions on such objects and
emphasise the general significance for all other books of the Code. First of all, this
applies to information as an intangible asset — an object of civil rights, which would
allow to introduce important and timely additions to many articles of all the books of the
CC of Ukraine.

The provisions of the updated CC of Ukraine on transactions should ensure the full
functioning of relations in the field of e-commerce, smart contracts, web banking, and
other attributes of the digital economy in a virtual environment, which will not only
preserve all assets and achievements of the current CC of Ukraine of Ukraine but will
also allow to adapt it to modern realities.

CONCLUSIONS

Summing up, it should also be noted that the right to information and other intangible
information rights of individuals are not only developing at a significant pace, but in the
last few years are very closely confronted with the problems posed by information
technology, robots, and artificial intelligence. Virtuality has never been so similar to

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
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reality, and post-humanity has never seemed so close. These processes must be taken into
account in the current development of civil legislation at the level of principles and
individual articles, but it is necessary to "make haste slowly", bearing in mind that the
legal consolidation of processes occurring in society in the development of information
society should be based on well-being of people as the highest virtue", which Aristotle
advocated for, and the "morality in law", on the need to comply with which insisted 1.O.
Pokrovsky. This study is of interest to scholars, in particular, representatives of the
civilistic school of law, teachers and students of higher educational institutions of law,
lawmakers, representatives of the working group on recoding (updating) civil legislation
and all those interested in civil law, information relations, personal non-property rights of
individuals in general and in a virtual environment in particular.
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Kocrsaatun Bonogumuposu4 I'ycapos, Onexcanap Iroposuy Ilonos

Kadgheopa yusinvrnoeo npoyecy
Hayionanvnuil opuouunuii ynisepcumem imeni HApociasa Myopozo
Xapkie, Ykpaina

BU3HAHHSI ®AKTY HAPOKEHHSI ABO CMEPTI HA
TUMYACOBO OKYIIOBAHIN TEPUTOPII 3A [IPABUJIAMU
OKPEMOTI'O ITPOBAI’KEHHSI

Anomauia. Cmamms npucesueHa O00CHIONCEHHIO NPAKMUKU 3ACMOCYB8AHH HOBENU OKPEMO20
NPOBAOINCEHHS YUBLILHO20 CYOOHUHCMBA, 30KpeMa SUSHAHHIO (haxkmy HapoodcenHs abo cmepmi
@izuunoi ocobu Ha mumuacoeo oxynosawit mepumopii Ykpainu. Ilpoananizoeano oxpemi
HOPMAMUGHi aKmu ma 3aKOHOOAeYl 3MiHU, YXGajieHi Ois 3axucmy npasé i cyb 'ekmis
npasosiOHOCUH Yy 36 3Ky 13 30poiiHolo aepecieio Pociiicokoi ®edepayii, 30iticHeHo0 3 Memor
NOpYUIeHHST Cy8epeHimeny ma mepumopianvHoi YiliCHOCMI HAuloi 0epacasu, Wo 88aNCAEMbCSL
akmyanvbHicmio 00panoi memamuxu Oanoi cmammi. 3eepmacmvcs y8aza Ha MpPYOHOWI
00KA3Y8AHHA 3A3HAYEH020 PaKkmy, 0cobausocmi npoyedypu pos2isady cnpas 6Ka3aHol Kamezopii,
Y0’ eKmHO20 CKady npoyecyaibHux nPasosiOHOCUH MA HACTIOKI8 HAOPAHHS CYOO8UM DilUeHHIM
sakonnoi cumu. Ilopsd i3 yum Kamezopisi cnpas, WO po32AA0AEMbCA Y cmammi,
Xapaxkmepuzyemocsi  cheyugiuhumu  npasunamu niocyonocmi. Memowo cmammi € ananiz
NPAKmMuKUu 3aACMOCY8AHHS HOPM YUBIILHO2O0 NPOYECYANbHO20 Npasa npu po3eisiol  cnpas
3A3HAYeHUX Kameeopil. Y 36’A3Ky 3 yum 36epmacmvcs y6aza HA 3ACMOCY8AHHA MAK 36AHUX
Hawmibiticoxux sunsamxis, po3podienux y 368 3Ky 3 HeOOXiOHICMIO HAOAHHS 00KA3i8, NO8 A3AHUX 3
ix eudauero Ha MUMYACOB0 OKYNOBAHUX mepumopiax Oepxcasu. Tomy memoou, wo
BUKOPUCMOBYBAIUCL OISl OOCASHEHHSA Memu Cmammi, 3YMOGIeHI HeOOXIOHICMIO HAYK08020
NI3HAHHA A6UWY, WO ONUCYIOMbCA 8 Hill. Biomak, npu niocomosexku cmammi 8UKOpUCmo8y8ascs
NOPIBHANLHO-NPABOSULL MEMOO NPABOBO2O Pe2yNIO8aHH s, AKUU NOJAAE 8 NOPIGHANLHOMY aHANI3I
He2amusHUX HACHIOKI8 COYIANbHO-NPABOGUX SA6UW, NO8 SA3aHUX [3 30POUHON aspecielo npomu
Yikpainu ma inmwux Oepocas, 3zoxpema Pecnyonixu Kinp. [epmenesmuune maymauenus
3aCcmMoco8y8anocy 0 NPeOCmAasieHHs RPABOGUX HOPM THUUX 0epHCas. 3acmoco8y8ascs maKodic
AHAIMUKO-CUHMeMuyHUll nioxio, wo nepedbayae auaniz i CcuHmes, 30Kpema CUHmME3
napamempuunui. Bin nonseae 6 o0rpynmyeanni neooxionocmi 1 00CMAmMHOCMI CYKYRHOCHI
noxasuukie. Pesyiomamu ma pekomeHOayii asmopa nois2arwms y npono3uyisx 3aKko0H00a84020
3aKpinienHs ocobausocmelt po3eisidy YUBLILHUX CHPA8 CYOAMU, NO8 SA3AHUX 3 3aXUCMOM
NpasoGiOHOCUH, WO SUHUKIU (ICHYIOMb) HA MUMYACOB0-OKYNOBAHIL mepumopii Ykpainu, ma
800CKOHAIEHHA OOKA3Y8AHHA MUX YU [HUUX NPABOBIOHOCUH.

KurouoBi cioBa: okpeme npoBakeHHs, 30poiiHa arpecist Pociiicekoi dexnepauii, miacyaHicTs,
JIOKa3yBaHHS, IPOLEypa PO3MJISAY CIIPABH.
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RECOGNITION OF THE FACT OF BIRTH OR DEATH IN THE
TEMPORARILY OCCUPIED TERRITORY UNDER THE RULES
OF SPECIAL PROCEEDINGS

Abstract. This study investigates the practice of application of the special civil proceedings, in
particular the recognition of the fact of birth or death of an individual in the temporarily
occupied territory of Ukraine. The study analyses certain regulations and legislative changes
adopted to protect the rights and subjects of legal relations in connection with the armed
aggression of the Russian Federation, committed to violate the sovereignty and territorial
integrity of Ukraine, which is considered relevant to this subject. Attention is drawn to the
difficulties of proving this fact, the specific features of the procedure for consideration of cases of
this category, the subjective composition of procedural legal relations and the consequences of
the entry into force of a court decision. In addition, the category of cases considered in the study
is described by specific rules of jurisdiction. The purpose of the study is to analyse the practice of
applying the rules of civil procedural law in cases of the specified categories. In this regard,
attention is drawn to the application of the so-called Namibian Exception, developed in
connection with the need to provide evidence related to their issuance in the temporarily
occupied territories of the state. Therefore, the methods used to achieve the purpose of the study
are conditioned by the need for scientific cognition of the described phenomena. Therefore, in
preparing the study, a comparative legal method of legal regulation was used, which lies in a
comparative analysis of the negative consequences of social and legal phenomena associated
with armed aggression against Ukraine and other states, including the Republic of Cyprus.
Hermeneutic interpretation was used to represent the legal provisions of other states. An
analytical-synthetic approach was also used, which involves analysis and synthesis, in particular
parametric synthesis. It lies in substantiation of necessity and sufficiency of set of indicators. The
results and recommendations of the author include proposals for legislative consolidation of the
specific features of consideration of civil cases by courts related to the protection of legal
relations that have arisen (exist) in the temporarily occupied territory of Ukraine, and for
improvement of the proof of certain legal relations.

Keywords: special proceedings, armed aggression of the Russian Federation, jurisdiction,
evidence, proceedings.

INTRODUCTION

On February 20, 2020, the seventh year of the armed aggression of the Russian
Federation against Ukraine began. During this period, Ukraine faced violent challenges
caused by the indicated criminal acts of the neighbouring state. First of all, these are
significant human losses, broken destinies, the need to provide material support to repel
the armed aggression of the Russian Federation and overcome its consequences, etc.
Therewith, Ukraine was faced with the need to regulate a number of legal relations
concerning the legal regulation of this aggression, ensuring the rights and freedoms of
citizens living in its temporarily occupied territories, as well as adopting regulations to
ensure the rights and freedoms of internally displaced persons [1-5].
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The author has previously published one of the studies on this subject [6]. However,
due to the need for scientific development of this area of study, it is considered necessary
to approach the analysis of this issue more carefully and thoroughly. Thus, the previously
published studies left out the characteristics of the means of proof and the procedure for
proving the facts of birth or death in the temporarily occupied territories of Ukraine, the
specifics of notification of the time and place of consideration of the case of persons
interested in the resolution of the case, as well as evidence of the need to record some
personal data in court decisions. Therewith, the objective and subjective limits of acts of
justice in the specified categories of cases of separate proceedings require in-depth study.
These circumstances, among others, necessitate the return to the scientific study of the
specific features of civil cases on the establishment through judicial procedures of the facts
of birth or death in the temporarily occupied territories of Ukraine.

At the same time, one cannot ignore the need to legally record certain facts that have
legal significance and take place in the temporarily occupied territories of Ukraine as an
integral part of the territory of the state covered by the Constitution and laws of Ukraine.
Thus, according to Part 3 of Article 5 of the Law of Ukraine No. 1207-VII "On Ensuring the
Rights and Freedoms of Citizens and the Legal Regime in the Temporarily Occupied
Territory of Ukraine" of April 15, 2014!, the Russian Federation as the occupying power is
responsible for violating the rights and freedoms of a person and citizen defined by the
Constitution and laws of Ukraine in accordance with the provisions and principles of
international law. According to Article 2 of the Law of Ukraine "On the Features of National
Policy to Ensure the State Sovereignty of Ukraine in the Temporarily Occupied Territories in
Donetsk and Luhansk Oblasts"?, the legal status of the temporarily occupied territories in the
Autonomous Republic of Crimea and Sevastopol, Donetsk and Luhansk Oblasts along with
the legal regime in these territories, are determined by the specified regulation, the Law of
Ukraine "On Ensuring the Rights and Freedoms of Citizens in the Temporarily Occupied
Territory of Ukraine"?, other laws and international treaties approved by the Verkhovna Rada
of Ukraine, principles and provisions of international law.

The annexation of the territory of a sovereign state by a neighbouring state as a result
of an alleged violation of the rights of a group of the population ethnically close to the titular
nation of the aggressor state is not new in world history. For example, on July 20, 1974, as a
result of Turkish military aggression against the Republic of Cyprus due to alleged violations
of the rights of Turkish Cypriots, about 40% of the territory of a sovereign island state was
annexed. 40 years later, on February 20, 2014, the Russian Federation began its armed
aggression against Ukraine as a result of the alleged protection of the Russian-speaking
population in the territories of the Autonomous Republic of Crimea, Sevastopol, Donetsk,
and Luhansk Oblasts. The negative consequences of the armed aggression of the 20th and
21st centuries have not gone unnoticed by the international democratic community. In

"Law of Ukraine No 1207-VII “On ensuring the rights and freedoms of citizens and the legal regime in the
temporarily occupied territory of Ukraine”. (2014, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/1207-18#Text

2Law of Ukraine No 2268-VIII “On the features of national policy to ensure the state sovereignty of
ukraine in the temporarily occupied territories in Donetsk and Luhansk Oblasts”. (2018, January).
Retrieved from https://zakon.rada.gov.ua/laws/show/2268-19#Text

3Law of Ukraine No 1207-VII “On ensuring the rights and freedoms of citizens and the legal regime in the
temporarily occupied territory of Ukraine”, op. cit.
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addition, the European Court of Human Rights (hereinafter referred to as "the ECHR")
provided a legal assessment of the consequences of aggressive actions of neighbouring
states in a number of its decisions. Examples include Loizida v. Turkey, Eugenia
Michelidou, Michael Timvios and Dimeids v. Turkey, Cyprus v. Turkey [7-11], etc.
Along with violating the rights of the population of sovereign states, the aggressor state
maintains separatist sentiment in the occupied territories during military intervention.
During the Moldovan conflict of 1991-1992, as stated in the Grand Chamber's decision in
Ilashku and Others v. Moldova and Russia, the forces of the former 14th Army, which
was first a formation under Soviet rule, then the CIS and later the Russian Federation),
stationed in Transnistria, participated in operations on the side of the separatist forces of
Transnistria. Many weapons from the 14th Army were voluntarily handed over to the
separatists, who also had the opportunity to seize other weapons, which was not opposed
by the Russian military. In addition, throughout the period of these clashes between the
Moldovan authorities and the Transnistrian separatists, Russian leaders supported the
separatist government with their political declarations" [12].

1. MATERIALS AND METHODS

The materials used in the preparation of the study include both regulatory and scientific
framework. Therewith, it was considered possible to investigate the specific features of
the application of legal provisions in the consideration of cases by both national courts
and an international judicial institution whose jurisdiction is recognised by Ukraine. The
use of foreign and regulatory sources in the study of the subject of this study will shed
light on the practice of legal regulation of similar legal relations in the legislation of
another state, faced with similar problems, the need to solve which is currently relevant
in Ukraine [13]. At the same time, it is quite interesting to describe the modern
legislation of the Republic of Cyprus, which operates in this country after the republic's
independence from Great Britain and after the end of the active phase of Turkish
aggression [14]. The methods of scientific cognition used in this study are materialised in
the elements of the legal regulation mechanism of those relations where a particular
method manifests itself. This conclusion is based on the position of a fundamental study
of the specific features of the method of legal regulation of civil procedural legal
relations. In this method, in addition to the above, as V.V. Komarov points out, the
elements of the legal regulation mechanism, in which the method of the above legal
relations is manifested, include both the specific nature of legal relations and legal facts,
along with rights, obligations, and sanctions [15].

Apart from the above features of the method of legal regulation of civil procedural
legal relations, the preparation of this study would not be possible without the use of one
of the modern sources, where O.G. Danilyan and O.P. Dzoban published advice on the
proper organisation of scientific research, along with the application of their adequate
methodology. The use of their research allowed, in the context of this study, to answer
the questions of scientists regarding the need to guide the researcher in the use of
epistemological concepts, which, at times, contradict each other. The application of the
methods of scientific cognition took place primarily in view of phenomenological
principles, existentialism, and particularism. A special place was occupied by the use of
the method of socio-legal experiment as a method of studying socio-legal phenomena

°
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and processes, which is carried out by observing changes in the subject under the
influence of those factors that control and guide their development [16]. In this aspect it
is also necessary to note the attempts of active use of a comparative legal method. The
need for its use in the preparation of this study was conditioned by the existence of
phenomena that constitute the subject matter of the study, in other countries and
internationally.

The need for a comparative legal study of the legislation of different states, the
territorial integrity of which was compromised by the armed aggression of another state,
led to the use of comparative legal method of legal regulation. In this regard, the
interpretation of the provisions of law of the states affected by aggression was combined
with the use of hermeneutic interpretation of the idea of foreign legal provisions.
Analysis and synthesis led to the presence of an analytical-synthetic approach to solving
issues related to achieving the purpose of the scientific study. The historical legal method
of scientific cognition helped investigate the historical origins of certain phenomena, in
particular the "Namibian exception". The methods of scientific cognition used allowed to
provide knowledge about the studied objects. The process of their cognition is
conditioned, among other things, using historical preconditions for the need to introduce
courts of international jurisdiction over the leaders of armed aggression of the last
century (Nuremberg, The Hague).

2. RESULTS AND DISCUSSION

Legal relations, in particular those governed by branches of civil law, require constant
updating due to the need for legal regulation of social relations that arise at different
times. For some time after the emergence, these legal relations remain unregulated by
law. For example, this refers to the legal regulation of surrogacy and related legal
relations, e-commerce, artificial intelligence, etc. Therewith, along with these positive
changes in social life, civil science and legislation need to be updated due to the specific
features of regulation and resolution of legal relations caused by the armed aggression of
the Russian Federation, the activities of illegal groups in Donetsk and Luhansk Oblasts
and the impossibility of implementing national legislation in the temporarily occupied
territories of Ukraine.

The impossibility of actual exercise of power by public authorities and local
governments in these territories of Ukraine necessitates the implementation of legally
significant actions and the establishment of legal facts on which depends the emergence,
change, or termination of personal or property rights of individuals by public authorities
(in particular, judicial) outside the temporarily occupied territories of Ukraine. Such a
need is required by the statutory rule that any bodies, officers, and officials, as well as
their activities, are considered illegal if such bodies or persons are established, elected, or
appointed in a manner that is not stipulated by national legislation. Any act (decision,
document) issued by these bodies (persons) is invalid and does not create legal
consequences. Thus, the establishment of legal facts of birth or death of an individual in
the temporarily occupied territories by illegal (within the meaning of Article 9 of the
Law of Ukraine "On Ensuring the Rights and Freedoms of Citizens and the Legal
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Regime in the Temporarily Occupied Territory of Ukraine"!) bodies and their officials
entails, on the one hand, the legal consequences for the legitimate legal relationship that
is associated with it. The provision of the events of the birth or death of a person in the
temporarily occupied territories of Ukraine with the opportunity to obtain legitimate legal
confirmation was reflected in the provisions of the Civil Procedural Code of Ukraine?,
while the provisions of civil substantive law have not undergone additions in connection
with the social relations of this branch, taking into account the specifics of establishing
and legal registration of facts of birth or death of individuals in the temporarily occupied
territory of Ukraine.

It is quite logical for the legislator to assign this category of civil cases to special
civil proceedings. In this regard, V.V. Komarov fairly pointed out that in all periods of
codification of civil procedural law the catalogue of cases of separate proceedings was
different. The legislator only determined their list. Such a technical and legal method of
assigning certain cases to the sphere of civil jurisdiction has not found a proper scientific
interpretation, and the analysis of the composition of cases of separate proceedings
indicated their obvious heterogeneity [17].

The provision of civil procedural legislation, which stipulates the establishment of
facts of birth or death in the temporarily occupied territories of Ukraine, is located in
Chapter 6 of Section IV of the Civil Procedural Code of Ukraine®, which contains the
procedure for civil courts to establish facts of legal significance in general. Despite the
lack of statutory consolidation of the fact of birth or death of a person in the temporarily
occupied territory of Ukraine in Part 1 of Article 315 of the Civil Procedural Code of
Ukraine, the possibility of considering cases of this category follows from the content of
Part 2 of Article 315 of the Civil Procedural Code of Ukraine. In accordance with this
provision, other facts may be established in court, on which the emergence, change, or
termination of personal or property rights of an individual depends, unless otherwise
specified by law. Article 317 of the Civil Procedural Code of Ukraine* establishes the
procedural features of the proceedings in cases of establishing the following facts: 1)
birth in the temporarily occupied territories of Ukraine; 2) death of a person in the
specified territories. Based on this, the purpose of this study is to investigate the features
of consideration of civil cases of the specified categories. Parents, relatives, their
representatives, or other legal representatives of the child are the subjects of appeals to
the court to establish the fact of birth in the temporarily occupied territories. An
application for establishing the fact of death of a person in the above-mentioned territory
of Ukraine may be filed by the relatives of the deceased or their representatives.

The jurisdiction of the subject matter of both categories of these cases is not clearly
defined and does not apply to any of the types of jurisdiction recognised in the legal
literature [18]. Article 317 of the Civil Procedural Code of Ukraine enshrines the
possibility for applicants to apply to any court outside the temporarily occupied

"Law of Ukraine No 1207-VII “On ensuring the rights and freedoms of citizens and the legal regime in the
temporarily occupied territory of Ukraine”. (2014, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/1207-18#Text

2 Civil Procedural Code of Ukraine. (2004, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/1618-15#Text

3Ibidem, 2004.

4 Ibidem, 2004.
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territories, regardless of the applicant's place of residence. This approach of the
legislator appears logical based on the following. Establishing these facts and giving
them the proper legitimate legal status necessitates the recognition of the legal
consequences of such facts. Proceeding from this, the granting of the right to apply to
the court with statements on establishing the facts of the birth or death of a person in
the temporarily occupied territories of Ukraine to any court of civil jurisdiction,
regardless of the applicant's place of residence, contributes to ensuring the individual's
right to access to justice in the most approximate or for other reasons convenient location
of the court in terms of the convenience of ensuring attendance, providing factual material,
etc. The analysis of court decisions on the indicated categories of civil cases, according to
the Unified State Register of Court Decisions, suggests that there is a fairly considerable
number of decisions of the courts of first instance in such cases (55,523 decisions) in the
period from the moment of consolidation of the legislative ability to establish such facts by
the judicial authorities throughout the territory of Ukraine [19].

Part 2 of Article 317 of the Civil Procedural Code of Ukraine stipulates the
urgency of consideration of cases of these categories from the date of receipt of the
application to the court. This specific feature of the trial does not necessitate prior and
proper notification of the parties to the time and place of the trial, which takes place in
civil cases involving the need to summon to court persons residing in the temporarily
occupied territory. The armed aggression of the Russian Federation against Ukraine has
made changes in the specific features of the courts' actions regarding the proper
informing of the subjects of civil procedural legal relations about the time and place of
consideration of the case. The lack of postal communication with the temporarily
occupied territories makes, unfortunately, impossible the conventional notice of the
participants in the case living in the specified territory by sending summons. Given this
circumstance, the procedure for summoning to court and notification of the court
decision stipulated in Article 12-1 of the Law of Ukraine "On Ensuring the Rights and
Freedoms of Citizens and the Legal Regime in the Temporarily Occupied Territory of
Ukraine"!. Specific features of these procedural actions lie in their implementation
through announcements on the official website of the judiciary of Ukraine with reference
to the website address of the relevant judicial act in the Unified State Register of
Judgments. The latter must be posted no later than twenty days prior to the date of the
hearing. At the same time, it should be recognised that not all subjects of civil procedural
legal relations living on the territory of Ukraine have sufficient experience in the use of
electronic resources. This circumstance sometimes leads to the fact that individuals do
not receive information about the summons to court. However, the judiciary, based on
the regulations of the above content, place ads on the official website of the judiciary of
the state in compliance with the terms of such placement, which is considered
appropriate notification of the parties about the time and place of the trial [20].

The difficulty of proof in this category of cases lies in the possible consideration by
the court of documents issued by bodies (persons) operating in the temporarily occupied
territories. The above reference to Article 9 of the Law of Ukraine "On Ensuring the
Rights and Freedoms of Citizens and the Legal Regime in the Temporarily Occupied

"Law of Ukraine No 1207-VII “On ensuring the rights and freedoms of citizens and the legal regime in the

temporarily occupied territory of Ukraine”. (2014, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/1207-18#Text
.
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Territory of Ukraine" indicates the absence of any legal force in the content of documents
issued by illegitimate officials and bodies. This position is sometimes taken by the
judiciary, but the conclusions of local courts are corrected by the courts of appeal, which
decide to grant applications to establish the facts of birth or death in the temporarily
occupied territories'. As appropriate and admissible evidence, the court, as an exception,
taking into account the key importance of establishing the fact of a person's birth for the
exercise of the applicant's rights, considers the medical birth certificate, medical
documents issued by institutions operating in the temporarily occupied territory of
Ukraine, where the authorities of Ukraine temporarily do not exercise their powers,
namely the information contained in the specified documents and confirmed in the
aggregate and interrelation with other evidence in the case. However, Part 3 of Article 2
of the Law of Ukraine "On Features of National Policy to Ensure State Sovereignty of
Ukraine in the Temporarily Occupied Territories in Donetsk and Luhansk Oblasts"?
stipulates the illegality of the activities of the armed formations of the Russian Federation
and the occupation administration in the Donetsk and Luhansk Oblasts since it
contradicts the international law provisions. As a result, any act issued in connection with
the activities of such entities is rendered invalid and does not create any consequences.
Exceptions are documents confirming the facts of birth or death in the temporarily
occupied territories in Donetsk and Luhansk Oblasts, provided they are attached to the
application for state registration of birth of an individual and the application for state
registration of the death of a person.

The possibility of giving legal force to documents of illegitimate occupation
authorities is quite problematic. In this regard, the world experience knows the so-called
"Namibian exception", the rules of which are applied in Ukrainian judicial practice. In one
of the rulings, the Supreme Court pointed to the defendant's objection that the court could
not consider the evidence issued in the temporarily occupied territory that the courts of first
and appellate instance had reasonably reached the following conclusion. The legal relations
that were the subject of judicial review by the judicial authorities of Ukraine were subject
to the so-called "Namibian exception" of the International Court of Justice. This means that
documents issued by the occupying power must be recognised if their non-recognition will
lead to serious violations or restrictions on the rights of citizens. The fact is that in 1971 the
UN International Court of Justice in its document "Legal Implications for States on the
Continuing Presence of South Africa in Namibia" stated that UN member states must
recognise the illegal and invalid continued presence of South Africa in Namibia, but "at the
same time, official actions taken by the Government of South Africa on behalf of or against
Namibia after the termination of the mandate are illegal and invalid, such activities cannot
be applied to actions such as birth, death and marriage registration".

The ECHR also disclosed this principle in its practice (for example, Loizidou v.
Turkey, 18 December 1996, para. 45), Cyprus v. Turkey (10 May 2001), Moser v.
Republic of Moldova and Russia” (February 23, 2016). Judges of the said international
judicial institution consider that the obligation to ignore and disregard the actions of

'Resolution  of the Donetsk Court of Appeal (2020, March). Retrieved from
http://www.reyestr.court.gov.ua/Review/88539634.

’Law of Ukraine No 2268-VIII “On the features of national policy to ensure the state sovereignty of
Ukraine in the temporarily occupied territories in Donetsk and Luhansk Oblasts”. (2018, January).
Retrieved from https://zakon.rada.gov.ua/laws/show/2268-19#Text
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existing de facto institutions and bodies [of the occupying power] is far from absolute.
For people living in such an area, life goes on. And it needs to be made more tolerable
and protected by the de facto authorities, including their courts. Only in the interests of
the inhabitants of the said territory, the actions of the said authority, which are relevant to
the above, cannot be ignored by third countries or international organisations, in
particular by courts, including the ECHR. Otherwise, to solve such a problem would be
to deprive people living in the occupied territories of all rights whenever such rights are
discussed in an international context. This meant depriving them of even the minimum
level of rights they had. Therewith, the recognition of acts of the occupation power in a
limited context in exceptional cases when protecting the rights of residents of the
occupied territories in no way legitimises such power!.

It is considered appropriate to address the absence of an obligatory requirement in
the provisions of civil procedural law (Article 317 of the Civil Procedural Code of
Ukraine?) to specify in the content of the court decision on establishing the fact of
death in the temporarily occupied territories the data on the date and death of a person,
the fact of which the applicant requires to establish. On the other hand, part 3 of this
provision stipulates the obligatory indication of data on the date and place of birth of a
person and information about this person's parents. The specific features of the
proceedings to establish the facts of birth or death of a person in the temporarily occupied
territories include the obligation to immediately enforce the court decision. In this regard, an
appeal against an act of justice does not suspend the execution of a court decision.

The court decision on the specified categories of civil cases constitutes the basis
for the state registration of birth or death of an individual on a place of acceptance of
the act of justice. Based on this, it appears that the establishment of a court decision
does not entail automatic state registration of these facts. The opposite situation is
observed in the dissolution of marital relations in court. In this situation, in the case of
divorce by a court, the marital relationship is terminated on the day of entry into force
of the court decision on divorce, and not after its state registration.

CONCLUSIONS

The information stated in this study does not exhaust the problems of applying civil
procedural legislation regarding legal relations that arose in the temporarily occupied
territory of Ukraine with the participation in the civil process of its citizens who live in
this territory. Consideration of civil cases related to inheritance of property and
acceptance of inheritance in the above territories requires special attention, with the
specific features of appellate and cassation challenging court decisions. Outside of civil
proceedings, it is also worth investigating the specifics of resolving disputes related to
social payments to residents of the temporarily occupied territories, with the execution of
court decisions, the issue of the legitimacy of letters rogatory to illegal bodies operating
in the occupied territories (there is a precedent), etc.

The authors of the study does not aspire to obtain the final solution to the issues
highlighted in this study. Therewith, the problems of applying the national civil

I Resolution of the Supreme Court of October 22, 2018. Retrieved from
http://www.reyestr.court.gov.ua/Review/77310529.
2 Civil Procedural Code of Ukraine. (2004, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/1618-15#Text
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procedural legislation in the context of ensuring the rights and freedoms of subjects of
legal relations associated with the armed aggression of the Russian Federation should be
given more attention in the pages of legal literature.
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Map’ana ImutpiBua IlneHok

Cexmop npob.iem 00208ipHo20 npasa

Hayxoeo-0ocnionuii incmumym npueamnoco npasa i NiONpUEMHUYMEa iMeHi
axademika @.I". Bypuaxa Hayionanvha akademis npagosux Hayk Yxpainu
Kuis, Ykpaina

Tersina BikropiBna Bogon’sin

Kageopa xoncmumyyitinozo npasa ma 2anyzeeux Oucyuniiu
Hayionanvnuii ynisepcumem 6001020 2ocnooapcmea ma npupoooKOpPUCIY 6aHHSL
Pisue, Yxpaina

HHPABA IUTUHHU B MEIUYHUX ITPABOBITHOCHHAX: 10
IHOCTAHOBKU ITMTAHHS ITPO TIOHATTA

AHoTanis. /Jumuna ax cy6’ekm 6y0b-AKUX NPABOGIOHOCUH KOPUCIIYEMBCA OCOOIUBOIO Y8A20I0 3
00Ky npasa, a 3abe3neuenns il npas y 6cix cghepax oscumms € 6e3yMOGHUM NPIOPUMEMOM Y
PO3BUMKY CYHACHO20 cycninbemea. Mema cmammi noiseae y 00CAiONCeHHI OCHOBHUX NpodieM y
cghepi npagoeozo pezynio8ants 8IOHOCUN Y 2any3i OXOPOHU 30008 s 34 YUACHI0 HENOGHOIIMHIX,
ix npasocy6’exmuocmi npu HAOAHHi MeOuyHoi donomoau. Memoouxka 0OCHIONCEeH s NOAA2ANA Y
BU3HAYEHH] 0coOIUBOCMel ma RniOcmas Ofisi 3ACMOCY8AHHA MAKO20 CHOCOOY 3aXUCHY, SK
BUSHAHHS NpaABa OUMUHU 6 MeOUHHUX NPAGOGIOHOCUHAX, BUABTIEHHI CYnepeuHocmel Yy
3axonodascmei  Yxpaiuu, cyoosii npakmuyi ma eupoOieHi Nponosuyitl wjooo ix YCYHEeHHS.
Oxpecnena 6 cmammi npobrema nepeuUHHOCMI CYCRINbHUX 8iIOHOCUH, 30KpeMa U NPAaBoGiOHOCUH Y
cghepi meouunozo npasa nabysae ocobnugozo sHavenHs sa yuacmi oimeil. Cy6’ ekmu iOHOCUH y
cghepi MeOuuHo20 Npasa NepesadsiCHO BUCMYNAIOMb K VUACHUKU YUBLILHUX BIOHOCUH, GIOMAK
Xapaxmepuzylomscs yusiibHo-npasosum cmamycom. Ilpasosuii cmamyc oumunu ma obcse it
0i€30amHOCmi 8 MeOUYHUX HPABOBIOHOCUHAX 3dAnedcamd Gi0 iKY, Md NOOLIAEMbCSA HA 08a
nepioou: 0o 14 pokie ma 3 14 0o 18 pokie. OOnax 6 3aKOHO0ABCMEI MAIOMb MiCYe YUCTEeHHI
cynepeuHocmi y pe2yao8aHHi 6I0HOCUR Y chepi MeOuyuru 3a yuacmi oimetl, a 3 OKpeMUX NuUmanb
npagose pezyniosanwHs g3aeaini eiocymue. Ha npaxmuyi npoOremHumu numawmHAMu €
3ACMOCYBAHHS HOPMU NPO HAOAHHS 3200U OAMbKAMU, NPABA OUMUHU HA 8IOMOBY 610 JIIKYBAHHS,
BIOKIUKAHHA Oambkamu 3200u Ha Nikyeanus mowo. Oxpemi npobnemu y cghepi meouuHux
gioHoCcun 3a yuacmi Oimei Oyau npeomMemom po3eisady He MIilbKU HAYIOHATbHUX €y0is, a i
€sponeticbkoeo cydy 3 npas mOOUHU. Y MidcHapoOHuUX akmax y c@epi npas oumuHu
BUOKPEMIIOIOMb 08 OCHOBHUX NPUHYUNU ) chepi 0XOpOoHU 300p08 s dimell. NPUHYUN HAUKPAUUX
inmepecie oumunuy ma npunyun yyacmi oumunu. Pigenv yuacmi dimeil 3anexcums 5K 610 iXHb020
8IKY, MOJCIUGOCIEl, 3PiNOcmi, max i 6i0 aNcIUGOCMi piuienHs, sike HeoOXIOHO YXGanumu.
IIpobremamuka 0ocriodcenHs € Kpati akmyaivbHolo Ak 01 Yxpainu max i Ha MidCHAPOOHOMY
PDIBHI.

KarouoBi cioBa: 3roma Ha MeAWyHe BTpPydYaHHS, BiJIMOBa BiJ[ JIKYBaHHS, JOIMOMIXHI
PENPOOYKTUBHI TEXHOJIOT1], MEINYHA JIOTIOMOTa, MEANYHI JJOKYMEHTH.
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THE RIGHTS OF THE CHILD IN MEDICAL RELATIONS:
ADDRESSING THE MATTER OF THE CONCEPT

Abstract. The child as a subject of any legal relationship enjoys special attention from the law
and ensuring its rights in all spheres of life is an unconditional priority in the development of
modern society. The purpose of the study is to investigate the main problems in the field of legal
regulation of relations in the field of healthcare with the participation of minors, their legal
personality in the provision of medical care. The research methodology consisted in determining
the characteristics and grounds for the application of such a method of protection as recognition
of the child's right in medical legal relations, identifying contradictions in the legislation of
Ukraine, judicial practice, and developing proposals for their elimination. The outlined issue of
the primacy of public relations, in particular legal relations in the field of medical law, acquires
special significance with the involvement of children. The subjects of relations in the field of
medical law mainly act as participants in civil relations, and therefore are described by civil
status. The legal status of a child and the extent of its legal capacity in medical relations depend
on age and is divided into two periods: up to 14 years and from 14 to 18 years. However, there
are numerous contradictions in the legislation regarding the regulation of relations in the field of
medicine with the participation of children, and some issues lack any legal regulation
whatsoever. In practice, the problematic issues are the application of the rule on parental
consent, the child's right to refuse treatment, withdrawal of parental consent for treatment, etc.
Certain problems in the field of medical relations with the participation of children have been the
subject of consideration not only by national courts but also by the European Court of Human
Rights. International instruments on the rights of the child distinguish two basic principles in the
field of child health: the principle of the best interests of the child and the principle of the
participation of the child. The level of children's participation depends on their age, abilities,
maturity, and the importance of the decision to be made. The research issues are extremely
relevant both for Ukraine and at the international level.

Keywords: consent to medical intervention, refusal of treatment, assisted reproductive
technologies, medical care, medical documents.

INTRODUCTION

The child as a subject of any legal relationship enjoys special attention from the law. The
state of Ukraine guarantees the rights and freedoms of man and citizen in accordance
with generally accepted norms and principles of international law. Numerous
international instruments state that children need special care, security, and protection. In
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particular, the preamble to the UN Convention on the Rights of the Child' states that “the
need for such special protection of the child was stipulated in the Geneva Declaration of
the Rights of the Child of 1924 and the Declaration of the Rights of the Child adopted
by the General Assembly on 20 November 1959°, and recognised by the Universal
Declaration of Human Rights*, the International Covenant on Civil and Political Rights
(in particular Articles 23 and 24)°, the International Covenant on Economic, Social, and
Cultural Rights (in particular Article 10)%, and the statutes and relevant instruments of
specialised agencies and international organisations dealing with issues of children's
well-being"”. Ensuring the rights of the child in all spheres of life is an unconditional
priority in the development of modern society. However, despite the rapid dynamics of
science, technology, and medicine, in the doctrine of private law there are gaps in the
application of the rights and interests of such a special group of society as children, and
hence doubts about the effectiveness of human rights in general.

The rights and interests of the child, in particular in the medical field, have been
studied in the Ukrainian legal literature in the scientific works of T.V. Bodnar [1],
S. Buletsa [2], V.V. Valakh [3], R.A. Maidanyk [4], V.Ya. Kalakura [5],
L.V. Krasytska [6], .Ya. Seniuta [7; 8], H.O. Reznik [9] and others. Among European
and American scholars, the rights of the child in medical relations were studied by:
C.J. Wick [10], L.A. Weithorn [11], C. Jenny, J.B. Metz [12], R. Ciliberti [13], M.A.
Ott [14], Y. Nazarko [15], S. Breathnach [16], M. Peled-Raz [17], M. Abbasi [18].
Therewith, the issue of children's rights in the field of healthcare indicates the need to
further study the theoretical provisions of children's rights, identify problems of their
legal regulation and provide suggestions for improving the legislation of Ukraine in this
area.

In particular, V.V. Valakh focuses on the special legal status of the child as such,
and notes that the child patient has a set of rights, among which the right to tactful
treatment constitutes an independent subjective medical right of the child to polite,
friendly, attentive, individual treatment by the physician and other healthcare
professionals, taking into account the latest features of the psychology of each child [3].
S. Buletsa points to the problems in the field of exercise of children's rights to medical
care, namely that the participation of children and adolescents (10-18 years) in making
medical decisions should be proportional to the degree of their development, which will

I Convention on the Rights of the Child (1989, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 021#Text

2 Geneva Declaration of the Rights of the Child. (1924, November). Retrieved from
https://www.humanium.org/en/text-2/

3 Declaration of the Rights of the Child (1959, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 384#Text

4 Universal Declaration of Human Rights (Russian/Ukrainian). (1948, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 015?lang=uk#Text

> International Covenant on Civil and Political Rights. (1966, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 043#Text

¢ International Covenant on Economic, Social and Cultural Rights. (1966, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 042#Text

7 UN Convention on the Rights of the Child, Convention. (1989, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 021#Text
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allow them to understand the essence and consequences medical problem, assess the
expected risks and benefits of treatment [2]. I. Seniuta emphasises the importance of
compliance with international standards on the rights of the child, on which national
legislation is based in this area, in particular in the field of healthcare. The author draws
attention to the state of Ukraine in the fight against poverty and ensuring the right of
children to medical care in Ukraine [7]. The scientist draws attention to the fact that one
of the most pressing problems in the field of medical law in the context of ensuring the
patient's rights is the exercise of his or her constitutional right to personal inviolability,
projecting which for the healthcare sector, one can obtain the right to consent or refuse
medical intervention. The role of legal representatives in the exercise of these patient's
rights is, under certain conditions and grounds, decisive [8].

The purpose of the study is to investigate the main issues concerning the legal
regulation of relations in the field of healthcare with the participation of minors, their
legal personality in the provision of medical care.

1. MATERIALS AND METHODS

The study of the issue of children's rights in medical relations is not possible without the
use of methodological basis as a tool with which it is possible to solve certain problems
of private law. Studying the rights of children in the field of medical relations, the
authors agree with the opinion of O.Yu. Ilyina, that the family law methodology is quite
difficult to combine private and public principles, dispositive and imperative norms [19].
The difficulty in combining private and public principles regarding the rights of the child
is considered at least for the reason that their settlement almost always occurs from a
public legal position. Given that the field of medical relations is complex, the legal
regulation may not always be properly implemented. Life and health constitute the
fundamental goods of a person; therefore, the field of medicine as particularly sensitive
to a person in general and children in particular requires special treatment and legal
regulation.

The methodology of this study is determined by its purpose and lies in the
determination of the features and grounds for such a method of protection as recognition
of the rights of the child in medical relations, identifying inconsistencies in the legislation
of Ukraine, judicial practice arising from the application of appropriate subjective rights,
and made proposals for their elimination. The methodological framework of scientific
study of children's rights in medical relations has been developed at the general scientific
and special levels, including the philosophical basis. The dialectical method, institutional,
comparative legal approach, and other scientific methods were used to study the outlined
problems. The general scientific method of analysis and synthesis, deduction and
induction allowed to form an understanding of the concept of children's rights in medical
relations, led to the identification of gaps in their legal regulation and further formulation
of proposals to improve private law in Ukraine. The comparative method provided an
opportunity to analyse the proposed approaches to the definition of "children's rights",
the creation of a single legal understanding of children's rights, knowledge of which will
enrich the content of legal science, including the science of family law. The institutional
and axiological approach provided an opportunity to consider such basic categories as
"the right of the child" and "the interest of the child", which form the basis for the
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development of medical relations. The special scientific level of the study was covered
due to the comparative legal method because modern Ukrainian realities contain many
problematic aspects regarding the protection of children's rights in medical relations,
related on the one hand to imperfect legal regulation of the medical sphere, and on the
other hand, to rapid development of society and scientific progress.

The use of Aristotelian and system-structural methods allowed to conclude that
children, taking into account their age and maturity, as well as their families, should be
fully informed and involved in the exercise of their right to take an active part in
decision-making concerning their health. The method of systematic analysis allowed for
a generalisation of the accumulated theoretical knowledge on the understanding of
children's rights in medical relations, its relationship with key categories of family and
civil law, the prospects of creating a collective understanding, including in the
international sphere of medical relations. The materials of judicial practice on violations
of children's rights in the field of medical relations were studied using the empirical
method. The method of theoretical cognition was used to generalise and develop a
holistic understanding of the mechanism of resolving differences in judicial practice. The
systematic method provided an opportunity to investigate the sustainability of the
practice of the Supreme Court as an important feature of the system of legal means to
ensure the unity of judicial practice. The application of a systematic approach,
interpretation, and construction of a theoretical model of the studied phenomena provided
an opportunity to identify and develop problematic aspects of law enforcement and offer
an original vision for their solution.

All scientific research methods were used in interconnection and interdependence,
which contributed to the comprehensiveness, objectivity, and completeness of the study.
The chosen aspect allowed to lay the foundation for further directions of scientific
development of theoretical ideas about the rights of the child in medical legal relations.

2. RESULTS AND DISCUSSION

One of the basic civilistic categories is legal relations. Unfortunately, the modern
doctrine of private law still lacks a holistic theory of civil legal relations. The
fundamental work "Legal Doctrine of Ukraine", which considers the subject, method,
system of private law and relations, contains no special section that would cover the
general problems of understanding the category of legal relations. Ye.O. Kharytonov,
O.I. Kharytonova have repeatedly addressed this issue. [20]. Legal relations are
considered as a legal relationship between the subjects. However, sometimes scholars do
not distinguish or fail to clearly distinguish public relations and legal relations in cases
where they are included in the legal sphere by the legislator. This is conditioned by the
insufficient consideration of the need to differentiate legal relations at the level of the
general division of rights into private and public. This also applies to legal relations in
the field of medical law, the subjects of which are children.

In the private sphere, public relations are primary. They usually arise based on such
legal facts as agreement, consent, as a result of the practical acts of the parties or their
inaction. The existence of private public relations is not affected by the absence or,
conversely, the presence of acts of civil legislation. After all, the rights and obligations of
the participants are based on the rules of natural law. However, in the public sphere,
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under certain conditions, legal relations precede public relations or may arise
simultaneously. Based on the presence of private and public elements of the legal
relationship, which may be dominated by either private or public (in particular,
organisational) elements, Ye.O. Kharytonov, O.I. Kharytonova note that civil legal
relations constitute a social connection between legally equal subjects who are holders of
civil rights and obligations (regardless of their regulation by legislation) [21]. The
outlined problem of the primacy of social relations, including legal relations in the field
of medical law, acquires special significance also in the emergence of medical relations
whose subjects are children. Notably, this is a kind of special connection of a special
legal nature.

Articles 1-14 of the Civil Code of Ukraine (hereinafter referred to as the "CC of
Ukraine")!, refer to civil relations. Thus, according to A.S. Dovhert, the legislator
emphasised the relative independence of the existence of civil (private) relations from the
provisions of acts of civil legislation and state coercion [22]. It is known that acts of civil
legislation, means of state influence, etc., can be applied to the regulation of relations in
the medical sphere if disputes have arisen between the participants of such relations.
Therefore, several problems arise in determining and describing the features of the
subject composition of civil law in the medical field. The starting point is that the
subjects of relations in the field of medical law mainly act as participants in civil
relations, and therefore are described by civil status. According to Article 2 of the CC of
Ukraine?, participants in civil relations may be individuals and legal entities, the state of
Ukraine, territorial communities, foreign states, and other subjects of public law. The
above suggests that the legislator distinguishes between two types of subjects of civil
relations: private law subjects and public law subjects. For public law persons,
participation in medical relations is the main purpose and may also be conditioned by a
particular situation. As for the participation of individuals in these legal relations, based
on this approach, children as a special category of society certainly belong to this
category of persons. This raises the question of the legal personality of the child in the
medical relationship.

It 1s known that the legal status of a child and the extent of its legal capacity in
medical relations depend on age and is divided into two periods: up to 14 years and from
14 to 18 years. In accordance with the provisions of Article 43 of Law of Ukraine
"Fundamentals of the Legislation of Ukraine on Healthcare"®, medical intervention to a
patient under the age of 14 (a minor patient) is carried out with the consent of the child's
legal representatives. In turn, the provision of medical care to an individual who has
reached 14 years of age is carried out with his or her own consent. In the case of
exercising the right to consent to medical care, the consent must meet the following
criteria of legality: a) awareness; b) voluntariness; ¢) competence [23]. In accordance
with Part 2 of Article 284 of the CC of Ukraine* an individual who has reached 14 years

' Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15#Text

2 [bidem, 2003.

3 Law of Ukraine “Fundamentals of the Legislation of Ukraine on Healthcare” No 2801-XII. (1992,
November). Retrieved from https://zakon.rada.gov.ua/laws/show/2801-12#Text

4 Civil Code of Ukraine, op. cit.
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of age and who has applied for medical treatment has the right to choose a doctor and to
choose methods of treatment in accordance with the obtained recommendations.
However, the right to receive information is governed by Part 1 of Article 285 of the CC
of Ukraine' and in Part 1 of Article 39 of the "Fundamentals of the Legislation of
Ukraine on Healthcare"?, which states that an adult individual has the right to accurate
and complete information about the state of his or her health, including access to relevant
medical documents relating to their health. The above suggests that the right to
information, which is a component of the right to consent, cannot be exercised by
persons aged 14 to 18 years. Admittedly, the acquisition of full civil capacity
(emancipation) will not affect the legal possibility to obtain information about the state of
health. Thus, a minor (child) is effectively deprived of informed consent or refusal of
medical intervention until he or she reaches the age of eighteen.

According to Part 2 of Article 285 of the CC of Ukraine®, parents (adoptive
parents), guardian, and trustee have the right to information about the health of the child
or ward. If information about the disease can worsen the child's health, impair the process
of treatment, health professionals have the right to provide incomplete information about
the health of the individual, to limit their access to certain medical documents. In urgent
cases, in the presence of a real threat to the life of an individual, medical care is provided
without the consent of the individual or his or her parents (adoptive parents), guardian, or
trustee. The consent of the patient or his or her legal representative to the medical
intervention is not required only in the presence of signs of direct threat to the patient's
life, provided that it is impossible for objective reasons to obtain consent for such
intervention from the patient or his or her legal representatives. According to Article 44
of the "Fundamentals of the Legislation of Ukraine on Healthcare"*, new methods of
prevention, diagnosis, treatment, rehabilitation, and medicines that are under
consideration in the prescribed manner, but not yet approved for use, and unregistered
medicines can be applied or administered to a person under 14 years of age (minor) with
the written consent of his or her parents or other legal representatives, and to a person
aged from 14 to 18 — with his or her written consent and the written consent of their
parents or other legal representatives.

In practice, the problematic issue is the application of the rule on parental consent.
According to the literal interpretation, both parents, the mother and the father, must
consent to the provision of medical care. In practice, if the parents are married, then they
are guided by the provision of Part 3 of Article 54 of the Family Code of Ukraine
(hereinafter referred to as "the FC of Ukraine")’, which stipulates that the actions of one
spouse regarding the life of the family are committed with the consent of the other
spouse, health professionals provide aid to the child with the consent of one parent. If the

' Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15#Text

2 Law of Ukraine No 2801-XII “Fundamentals of the Legislation of Ukraine on Healthcare”. (1992,
November). Retrieved from https://zakon.rada.gov.ua/laws/show/2801-12#Text

3 Civil Code of Ukraine, op. cit.

4 Law of Ukraine No 2801-XII “Fundamentals of the Legislation of Ukraine on Healthcare”, op. cit.

5> Family Code of Ukraine. (2002, January). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-
14#Text
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other parent objects to the child's medical care, the dispute between the parents may be
resolved by a guardianship authority or a court. Unfortunately, there are currently many
questions regarding the consent to the treatment of children whose parents are outside
Ukraine, live separately or are not married or whose whereabouts are unknown. There is
also no mechanism for the parents' transfer of authority to treat children to another
person. Situations of abortion in persons aged 14 to 18 without the consent of parents and
other legal representatives are also common. According to the order of the Ministry of
Health No. 423 "On approval of the Procedure for providing comprehensive medical care
to pregnant women during unwanted pregnancy, forms of primary accounting
documentation and instructions for their completion" dated 24.05.2013!, artificial
termination of unwanted pregnancy, the term of which is from 12 to 22 weeks, if there
are grounds of a non-medical nature specified in the Procedure, are carried out at the
request of a pregnant minor woman or her legal representatives and in accordance with
the provided documents confirming these circumstances.

According to Article 13 of the Law of Ukraine "On the use of transplantation of
anatomical materials to humans"?, if the recipient has not reached 14 years of age or
declared legally incapable, transplantation is performed with the consent of objectively
informed parents or other legal representatives. In case of recipients over the age of 14 or
who are legally recognised as having limited legal capacity, transplantation is used with
the consent of such objectively informed persons. In case of refusal of parents or other
legal representatives of the recipient to provide medical care with the use of
transplantation to a person under 14 years of age or a person declared legally incapable in
accordance with the law, if such refusal may lead to serious consequences for the
recipient, the head of healthcare institution must immediately notify the guardianship
authority, which no later than 24 hours from the date of notice decides to consent or
disagree to the provision of medical aid to such a person with the use of transplantation,
which can be appealed in accordance with the law, including in court.

According to the requirements of Article 14 of the Law of Ukraine "On the Use of
Transplantation of Anatomical Materials to Humans", a living donor of anatomical
materials can only be an adult legally capable individual, except for the donation of
hematopoietic stem cells, provided there is no adult legally capable compatible donor for
medical reasons; the recipient is a full brother or full sister of the donor; transplantation is
performed to save the life of the recipient. One of the possible risks is the birth of a child,
including through ART programmes, only to become a donor for a sick child. Currently
there is no mechanism in Ukraine for monitoring the living conditions of this child. Some
problematic issues concern the child's right to refuse treatment. Thus, according to the
provisions of Article 43 of the "Fundamentals of the Legislation of Ukraine on

' Order of the Ministry of Health No 423 “On approval of the Procedure for providing comprehensive
medical care to pregnant women during unwanted pregnancy, forms of primary accounting documentation
and instructions for their completion”. (2013, May). Retrieved from
https://zakon.rada.gov.ua/laws/show/z1095-13#n25

2 Law of Ukraine No 2427-VIII “On the use of transplantation of anatomical materials to humans”. (2018,
May). Retrieved from https://zakon.rada.gov.ua/laws/show/2427-19#Text

3 Law of Ukraine No 2427-VIII “On the use of transplantation of anatomical materials to humans”, op. cit.
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Healthcare"!, a patient who has acquired full civil capacity and is aware of the
importance of their actions and can manage them, has the right to refuse treatment.
According to Part 4 of Article 284 of the CC of Ukraine? an adult legally capable
individual who is aware of the significance of one's actions and can manage them has the
right to refuse treatment. The analysis of the above provisions indicates the existence of a
certain conflict, as the concepts of "full civil capacity” and "adulthood" are not identical.
After all, adulthood occurs at the age of 18, while full civil capacity can occur in an
individual before he or she reaches 18 years, in particular in cases of marriage
registration, employment contract, as well as minors registered by the mother or father of
the child. Full civil capacity may be granted to an individual who has reached the age of
sixteen and is registered as a business entity. Thus, the above suggests that there is a
problem of application of special and general regulations in the medical field, especially
when a child chooses between the enjoyment of the right to treatment or refusal thereof.
Guided by the rules on special regulations, in the above case, the application of
competition rules is subject to a special regulation — "Fundamentals of the Legislation of
Ukraine on Healthcare".

Since medical care is provided to children with the consent of parents, the latter
have the right not to give such consent, or to withdraw it later. In the context of granting
consent to certain types of medical treatment, an interesting situation is highlighted in the
ECtHR decision (Case of Glass v. the United Kingdom) [24], where the applicant's son
was treated without her consent and received treatment as directed by doctors without a
court order. The Court concluded that the authorities' decision to ignore the second
applicant's objection to the proposed treatment without the permission of the judicial
authorities had violated Article 8 of the Convention’. However, in accordance with
Ukrainian legislation, in particular Article 43 of the "Fundamentals of the Legislation of
Ukraine on Healthcare"?, if the refusal is given by the patient's legal representative and it
may have serious consequences for the patient, the doctor must notify the guardianship
authorities. According to the Law of Ukraine "On Child Protection", in case of refusal to
provide the child with the necessary medical care, if it threatens its health, parents or
persons replacing them are liable under the law. Medical staff in case of a critical
condition of a child in need of urgent medical intervention is obliged to warn the parents
or persons replacing them of the responsibility for leaving the child in danger (Article
12). The refusal of a child or its parents (adoptive parents), guardians, or custodians to
consent to prevention (including vaccination) makes it impossible, in particular, to
properly exercise the child's right to education. Indicative in this sense is the Resolution
of the Supreme Court of the panel of judges of the First Judicial Chamber of the Civil

! Law of Ukraine No 2801-XII “Fundamentals of the Legislation of Ukraine on Healthcare”. (1992,
November). Retrieved from https://zakon.rada.gov.ua/laws/show/2801-12#Text

2 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15#Text

3 Convention for the Protection of Human Rights and Fundamental Freedoms. (1950, November).
Retrieved from https://zakon.rada.gov.ua/laws/show/995 004#Text

4 Law of Ukraine No 2801-XII “Fundamentals of the Legislation of Ukraine on Healthcare”. (1992,
November). Retrieved from https://zakon.rada.gov.ua/laws/show/2801-12#Text

5 Law of Ukraine No 2402-I1 “On Child Protection”. (2001, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/2402-14#Text
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Court of Cassation of April 17, 2019 in case No. 682/1692/17"' on the claim for the
obligation not to interfere with the acquisition of preschool education. The content of this
Resolution emphasises the predominance of the principle of public interest over personal
interests in matters of compulsory vaccination of the population against particularly
dangerous diseases and the possibility of exercising the child's right to preschool
education. The right of the plaintiff's minor son to education in a preschool educational
institution was, in view of public interests, temporarily limited (until vaccination,
improvement of the epidemiological situation, obtaining a positive opinion of the
medical advisory commission) due to the fact that the plaintiff herself, having distrust in
the quality of the vaccine (without properly motivating her distrust or inability to use the
vaccine she trusts), did not follow the calendar of mandatory vaccinations and refused the
next vaccination of the child?.

International instruments on the rights of the child identify two main principles in
the field of children's health. The first is the principle of the best interests of the child. In
all actions against children, whether carried out by public or private social security
institutions, courts, administrative or legislative bodies, priority is given to the best
interests of the child (Article 3 of the UN Convention on the Rights of the Child)>.
Article 1 of the Law of Ukraine "On Child Protection* stipulates that ensuring the best
interests of the child — actions and decisions aimed at meeting the individual needs of the
child according to his or her age, sex, health, development, life experience, family,
cultural and ethnic belongings and take into account the opinion of the child, if he or she
has reached such an age and level of development that can express it. The second is the
principle of child participation. Article 12 of the UN Convention on the Rights of the
Child establishes the obligation of States parties to ensure that a child who is capable of
expressing his or her views has the right to express those views freely on all matters
affecting the child, with due regard to the child's age and maturity.

According to the Recommendations of the Committee of Ministers of the Council
of Europe on Child-Friendly Health, approved by the Committee of Ministers of the
Council of Europe at the 112th Meeting of the Ministers' Deputies on 21 September
2011°, there are five principles of child-friendly healthcare, among which is participation,
which means that children should have the right to be informed, listened to or advised, to
express their opinion independently of their parents and the right to have their opinion to
be taken into account.

! Resolution of the Supreme Court in the composition of the panel of judges of the First Judicial Chamber
of the Civil Court of Cassation in the case No 682/1692/17. (2019, April). Retrieved from
http://www.reyestr.court.gov.ua/Review/81652333

2 Resolution of the Supreme Court in the composition of the panel of judges of the First Judicial Chamber
of the Civil Court of Cassation in the case No 682/1692/17. (2019, April). Retrieved from
http://www.reyestr.court.gov.ua/Review/81652333.

3 Convention on the Rights of the Child. (1989, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 021#Text

4 Law of Ukraine No 2402-II “On Child Protection”. (2001, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/2402-14#Text

3> Council of Europe guidelines on child-friendly healthcare adopted by the Committee of Ministers at the
1121st  meeting of the Ministers’ Deputies. (2011, September). Retrieved from
https://rm.coe.int/090000168046¢ccef

181



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

CONCLUSIONS

Legal relations in the field of medical law also acquire special significance with the
participation of a special subject — a child. It is a kind of special connection of a special
legal nature. The level of children's participation depends on their age, abilities, maturity,
and the importance of the decision to be made. The legal status of a child and the extent
of his or her legal capacity in medical relations depend on age and is divided into two
periods: up to 14 years and from 14 to 18 years. Children, taking into account their age
and maturity, as well as their families, should be fully informed and involved. According
to the current legislation, the right to be informed, which is a component of the right to
consent, cannot be exercised by persons aged 14 to 18, and the acquisition of full civil
capacity (emancipation) will not affect the legal possibility to obtain health information.
In practice, the problem lies with the application of the rule on parental consent to
provide medical care to the child. Unfortunately, currently there are many questions
regarding the consent to the treatment of children whose parents are outside Ukraine, live
separately, or are not married, or whose whereabouts are unknown. There is also no
mechanism for parents to delegate the authority to treat children to another person. Since
medical care is provided to children with the consent of parents, the latter have the right
not to give such consent, or to withdraw it later.

International instruments on the rights of the child distinguish two basic principles
in the field of child health: the principle of the best interests of the child and the principle
of the participation of the child. Children should be encouraged to exercise their right to
take an active part in making decisions about their health. There are problems with the
application of special and general regulations in the medical field, especially when a
child chooses the right to undergo treatment or to refuse from it.

The issues outlined in the study are important both for health professionals and
directly to legal practitioners, as they will serve in the future for a more detailed scientific
analysis of children's rights in the medical field, including their protection, as well as
developing a common legal approach and judicial practice.
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Mapuna MukonaiBHa BejimkaHnoBa

Kageopa mixcnapoonux gionocun
Kuiscokuii nayionanvnuu ynigepcumem Kyiomypu i Mucmeyme
Kuis, Ykpaina

IITYYHUA IHTEJIEKT: IPABOBI ITIPOBJIEMH TA PU3UKHU

AHoTauisl. Bukopucmanua yugposux mexHono2ii ma WMYy4YHO20 I[HMeNeKmy € peaniamu
cboeooenns. bBezzanepeunoro € 3nauna KinbKicms nepesae, wo HAOAE WIMYYHUL THmMeneKm — ye i
3MEHUWIeHHs. 8UMPAm, pecypcie, yacy, WEUOKUU aHali3 Geiuxkux 00ca2ie Oanux, 30inbuleHHs
npooyKkmusHocmi  OisibHOCmi,  noOy00sa  MOUHIWMUX — NPOSHO3I8 6  pIsHUX  cghepax
HCUMMEOIAILHOCTNE, MONCIUBICIMb OOHOHUACHO20 BUKOHAHHA Oacamvox 3a0ay ma iH. Bmim,
BUKOPUCMAHHS WMYYHO20 THIMENeKMY MAaKON’C CYNPOBOON’CYEMbCA Ul HUSKOIO NPABOSUX NpoOiem
ma pusuKie, wo modxce 00epHymucs 3a80anHam wxkoou. Tomy memoio yiei nyonixayii € 6Usi6eHHs
npagosux npodiem UKOPUCMAHHS WMYYHO20 iHMeNeKmy ma OKpecieHHs nioxodie 00 po3nooiny
PUBUKIB, MOS8 S3AHUX I3 GUKOPUCMAHHAM WMYYHO20 IHmenekmy. Y cmammi Ha niocmasi
CUCEMHO20 AHANIZY 3 GUKOPUCAHHAM OiAIEKMUYHO20, NOPIBHATLHO20, L02IUHO-002MAMUYHOO
ma iHWUX Memooi8 OKpecaoiomvcs npoOieMui cumyayii, wWo UHUKAIOMb ) 38 A3K) 3
BUKOPUCMAHHAM WMYYHO20 [HMENEKN) ma NPONOHYIOMbCA OKpeMi HANpAMU iX GUDIUUEHHS.
3oxkpema ceped npobiem BUKOPUCMAHHA WIMYYHO20 IHMENeKmMY HA3UBAOMbCA. BUIHAYEHHS
0codu, ionosioanvbHoi 3a WKOOY, 3a60AHY WMYYHUM IHMEAEKMOM, NPOATUHU Y HOPMAMUGHO-
npago8oMy pe2ynto8anHi 8iOHOCUH Y Chepi GUKOPUCTIAHHS YUPDPOBUX MEXHOIOTH, WO YCKAAOHIOE
3axXucm npag ma 3aKOHHUX [HmMepeci@ @I3uyHUX ma PUOUYHUX OCIO; HEMONCIUBICL )
0azamvox BUNAOKAX 3ACMOCYB8AHHS YUHHUX NPABUL NPUMSASHEHHS 00 YUBITbHO-NPABOBOT
8I0N0GIOALHOCMI 34 WKOOY, 3A80AHY GUKOPUCMAHHAM WMYyyHo20 inmenekmy. Hanpamamu
BUDIWEHH MAKUX NpooOLeM MONCYMb Oymu: 6USHAYEHHS CIAmycy eieKmpOHHUX ocib ma
OKpeclieHHsl iX npagocyd ekmHocmi, MOMeHmy ii GUHUKHEHH MAa NPUNUHEHHS 3 OOHOYACHUM
BUPTWEHHAM NumManHs i0enmugixayii pobomis ma wWmyyHo20 iHmeNeKmy, SUPIUeHHs NUMAaHHsL
8ION0GIOALHOCMI 3A WKOOY, 3A60AHY WMYYHUM [HMEAEKMOM, GUXOOSYU 3 MO20 HACKIIbKU
maxul wmyyHull inmenekm 0y68 AGMOHOMHUM, 3ACMOCYSAHH NPABUL GIOUKOOVE8AHH WKOOU,
3a60aHOi  Odcepenom niOGUUeHOT Hebe3nexu, 00 BIOHOCUH 13 BUKOPUCMAHHAM YUPPOBUX
MEXHONO02IH, BUXO0AYU 3 MO20, YU Oy1a wKo0a, 3a80aHa Oi€l Yu 0OEe30iAIbHICMIO WIMYYHO20
inmenexkmy, nepedbauysanoio.

KarouoBi cjioBa: JeiikT, BIANOBIJANbHICTh, LHBUIbHE TMpaBo, LUPPOBI  TEXHOJOTI],
KOH(11eHIIHHICTb.
Maryna M. Velykanova

Department of International Relations
Kyiv National University of Culture and Arts
Kyiv, Ukraine

ARTIFICIAL INTELLIGENCE: LEGAL PROBLEMS AND RISKS

Abstract. The use of digital technologies and artificial intelligence are today's realities.
Undoubtedly, there are many advantages of artificial intelligence — it reduces costs, resources,
and time for rapid analysis of large amounts of data, an increase in productivity, making more
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accurate forecasts in various spheres of life, the ability to simultaneously perform many tasks
and more. However, the use of artificial intelligence is also accompanied by several legal
problems and risks, which can result in damage. Therefore, the purpose of this paper is to
identify legal problems in the use of artificial intelligence and to outline approaches to the
distribution of risks associated with the use of artificial intelligence. The paper, based on systems
analysis using dialectical, comparative, logical-dogmatic and other approaches, outlines the
problem situations that arise in connection with the use of artificial intelligence and suggests
ways to solve them. In particular, among the problems of using artificial intelligence are listed:
identification of the person responsible for the damage caused by artificial intelligence,; gaps in
the legal regulation of relations in the use of digital technologies, which complicates the
protection of the rights and legitimate interests of individuals and legal entities; the impossibility
in many cases of applying the current rules of civil liability for damage caused by the use of
artificial intelligence. The directions for solving such problems can be: determination of the
status of electronic persons and their legal personality, the moment of its occurrence and
termination while addressing the issue of identification of robots and artificial intelligence;
resolving the issue of liability for damage caused by artificial intelligence, based on how
autonomous such artificial intelligence was,; the application of the rules of compensation for
damage caused by a source of increased danger to the relationship with the use of digital
technologies, based on whether the damage caused by the action or inaction of artificial
intelligence was predictable.

Keywords: tort, liability, civil law, digital technologies, confidentiality.

INTRODUCTION

In recent years, the concept of "artificial intelligence" has come into use and taken root in
human life. Today it is quite difficult to imagine the existence without social networks, e-
banking, various applications used on the Internet and as applications for smartphones.
Such Internet activity is simply impossible without the use of highly developed systems
capable of analysing certain conditions and making autonomous decisions in a certain
way, which is artificial intelligence in a broad sense. Technology and artificial
intelligence are critical in all aspects of responding to the COVID-19 crisis. Artificial
intelligence (Al) tools and systems can help countries respond to the COVID-19 crisis.
However, to make the most of innovative solutions, Al systems need to be designed,
developed and applied reliably. They must respect human rights and confidentiality; be
transparent, explainable, reliable and secure; and participants involved in their
development and use must remain accountable'.

There is a large number of definitions of "artificial intelligence" and approaches to
understanding its essence — from identification with robotics to the perception of Al as an
innovative direction in the development of science and technology aimed at creating
intelligent machines and intelligent computer software. According to M.O. Stefanchuk,
Al is essentially the ability of machines to learn from human experience and perform
human-like tasks. It is a modelling of the ability to abstract, creative thinking — and
especially the ability to learn — using digital computer logic [1]. The Oxford Dictionary
defines artificial intelligence as the theory and development of computer systems capable
of performing tasks that normally require human intelligence, such as visual perception,

! Recommendation of the Council on Artificial Intelligence. (2019, May). Retrived from

https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0449.
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language recognition, decision making, and translation between languages [2]. According
to Amit Tyagi, Al is an imitation of human-like behaviour, such as learning, planning,
reasoning, problem solving, environmental perception, natural language processing,
etc. [3]

The essence of artificial intelligence was explained in the most detail by A.A.
Baranov, noting "AI carries out processing (transformation) of input information by
algorithms that implement the functions of the human brain and knowledge, pre-
embedded in AI or acquired by it in the process of self-development, into new
information that can play a role or direct informational impact to control some processes
or perform the role of source information for a new (next) stage of information
processing. Thus, Al is a set of software and hardware methods, tools (computer
programmes) that implement one or more cognitive functions equivalent to the
corresponding cognitive functions of a person" [4]. The attitude of the scientific
community and the public to Al is also ambiguous. Admittedly, Elon Musk, Stephen
Hawking, Bill Gates warned against the development of artificial intelligence,
considering it a threat to humans. For example, Elon Musk once compared Al to the
dangers of the dictator of North Korea [5]. Instead, Mark Zuckerberg points to the
benefits for all mankind in the use of artificial intelligence. According to him, artificial
intelligence will help humanity cope with many problems: people will be able to receive
better treatment, diagnose diseases, reduce the number of accidents (which is currently
the most common cause of death) [6]. For example, as noted by Chen X., Chen J., Cheng
G., Gong T., Al is already used to predict people's reactions to decisions, including their
perception or rejection [7].

The April 9, 2018 IEEE Confluence Report on Al and ML Applied to
Cybersecurity states that the worst challenges for the future of Al are likely to be social
in nature. Although AI promises to improve security by automating some aspects of
defence, caution is needed in the design, deployment, and use of these systems. Al can
cause irreversible damage to national security, economic stability and other social
structures if not designed and used very carefully. Security networks with legal and
ethical restrictions are required. It is necessary to build a social, ethical, and legal context
that would prepare the world for the introduction of Al as well as the creation of
technical systems themselves [8]. After all, as noted by Stephen Hawking, everything
that is not forbidden can happen and will happen someday [9]. Therefore, there is an
urgent need to outline the legal problems of using artificial intelligence and its inherent
risks and work out ways to overcome them.

The purpose of this paper is to identify the legal problems of using artificial
intelligence and to outline approaches to the distribution of risks associated with the use
of artificial intelligence.

1. MATERIALS AND METHODS

Any study is aimed at acquiring theoretical knowledge, which in turn makes it possible to
identify the essential, main properties of the object under study and separate them from
secondary, random features. This is possible only with the use of appropriate methods.
As noted by S.V. Vyshnovetska "... it is important not only to determine the subject of
study, but also to find appropriate ways, methods and techniques by which this subject is
covered" [10]. One of these techniques is systems analysis, the methodological basis of
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which is dialectics. It is designed for systematic study of relevant issues, provided that a
particular system (object) is considered as a whole, taking into account its goals and
functions, structure, all external and internal connections. According to systems theory,
the surrounding world is known as a set of systems of different complexity and different
levels that interact with each other. Any object arises and exists within a certain large
system, and the connections between objects and the system are the essential foundations
of the origin, existence and development of the object and the system as a whole.

A system is a set of elements that are in certain relationships and connections with
each other, interact with each other, form certain integrity and as a whole interact with
the external environment. And at the same time the system is a set of means for solving
problems. In this case, based on the provisions of systems theory, the problem always
arises in a particular system. The dialectic of problem solving is that by solving one
problem, one changes the system. The new system contains a new problem. In some
cases, this problem is not significant and it can be assumed that the second system solves
a problem for the first system. The next steps are aimed at solving the problem of the
second system, which leads to another new system. Therefore, the system is considered
as a set of means to solve the problem. The application of such an approach provides a
systematic knowledge of problem situations that arise in connection with the use of
artificial intelligence and the development of directions for their solution. Based on a
systems analysis, the damage by artificial intelligence is considered as an element, an
integral part of tortious obligations to compensate for damage. The issue of determining
the place of artificial intelligence in the structure of civil matters is studied in the plane of
systems of objects and subjects of such legal relations. At the same time, it is established
that the introduction of artificial intelligence as an element of a system leads to certain
problems. The development of an adequate theory of solving such problems should
become the task of the science of civil law, the solution of which depends on the right
goal and adequately chosen means. This led to the use of structural analysis, which
establishes the relationship between the components of their impact on the environment —
the general rule of law.

The use of the logical-dogmatic method along with the method of hermeneutics
made it possible to consider the essence of the concept of "artificial intelligence" through
the prism of its perception by interstate institutions and researchers. In particular, such
methods were used to interpret the concept of "smart autonomous robots" through the
analysis of the European Parliament resolution of 16 February 2017 with
recommendations to the Commission on Civil Law Rules on Robotics and the scientific
literature.

Using the analogue approach, it was hypothesised that the damage caused by
artificial intelligence can be compensated according to the rules of compensation for
damage caused by a source of increased danger. And the comparative approach allowed
to clarify this hypothesis. Thus, having established the essence of the concepts of
"infliction of harm by artificial intelligence" and "infliction of harm by a source of
increased danger" and found differences between them. It was concluded that damage
caused by artificial intelligence cannot always be compensated by the rules of
compensation for damage caused by a source of increased danger, as it may have signs of
unpredictability.
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2. RESULTS AND DISCUSSION
2.1 Legal problems and risks of using artificial intelligence

In June 2019, the G20 Ministerial Statement on Trade and the Digital Economy was
adopted, stating that innovative digital technologies continue to offer enormous economic
opportunities. At the same time, they create challenges. The benefits of increased
productivity through the use of new technologies such as artificial intelligence (Al), fifth
generation mobile telecommunications technology (5G), Internet of Things (IoT),
Distributed Ledger Technologies (e.g. blockchain) will expand the opportunities of
individuals and legal entities, creating new opportunities, services and employment,
which can lead to greater well-being and further inclusion of these people. However,
while digitalisation has a huge potential to benefit society, it is also a matter of concern.
Digitalisation issues include privacy, data protection, intellectual property rights and
security issues [11]. This is especially true for the healthcare sector, where the personal
data of many patients are collected [12]. Although, as noted by W. Nicholson Price II, Al
can play at least four major roles in the health care system: pushing the boundaries of
human activity (for example, Google Health has developed a programme that can predict
the onset of acute kidney injury two days before trauma will occur, which is impossible
for current medical practice, as the damage is often noticed only after it has
happened [13]); democratisation of medical knowledge and excellence; automation of
heavy work in medical practice; management of patients and medical resources [14].

The literature also suggests that the key area where artificial intelligence problems
and risks are observed, in addition to information in the form of data and personal data, is
language. In particular, issues related to privacy, data protection, are issues related to the
quality of information, aspects of its creation, dissemination, updating and language
barrier. This concerns the programme's understanding of the user's query, the search for
meanings in verbal constructions, the division into semantic tuples for the formulation of
phrases and their natural use. The language problem is primarily related to the processing
of natural language. This is especially relevant for Ukraine, as on various platforms and
sites there is no option to automatically create Ukrainian subtitles (for video) or translate
the site into Ukrainian, recognition of spoken Ukrainian. The situation with the
protection of personal data, which is an integral part of the information privacy of each
person, is not better [15; 16].

Indeed, the collection and processing of personal information that is publicly
available is a problem of great concern today. All users of social networks have
repeatedly encountered cases of targeted advertising, which often has signs of
discrimination. For example, a woman's profile feed often advertises tools, materials,
information resources, webinars related to pregnancy and childcare, cooking, while a
man's profile advertises watches, cars, yachts, and more. There are also cases of
discrimination on the basis of skin colour, when for people with light skin colour luxury
items are offered, and for dark skinned people — fast food. Now property discrimination
is spreading, in particular, iPhone users with the Apple iOS operating system complain
that when ordering a taxi, the cost of travel for them under the same conditions and for
the same distance is higher than for users of phones with other operating systems, such as
Android. Therefore, the need to protect personal data comes to the fore, and especially
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from persons who collect personal information on a commercial basis for analysis and
sale to companies that target or provide services. The McKinsey Global Institute's
November 28, 2017 report, "Jobs lost, jobs gained: What the future of work will mean for
jobs, skills, and wages" points to another problem with the use of artificial intelligence.
In particular, it is noted that by 2030, from 400 to 800 million people worldwide may
lose their jobs due to automation. Of this number, 75 to 375 million may need to change
occupational categories and learn new skills according to the middle and earliest
automation scenarios [17]. Instead, Oleksiy Reznichenko, the founder and head of the
Boteon Robotics Centers network, told Radio Svoboda that although there are many
automation tools that have replaced a lot of human labour, people still find work. The
possibilities of Al are endless, the speed is incredible, the ability to combine and
synchronise with a million more such robots, or to produce a million more such
programmes — is endless, so here everything depends on people. There is a threat of
hacker interference in the work of "smart" robots. It is the person who manages artificial
intelligence on the first principles and robots — this is the greatest danger to other
people" [6].

Daniel Larimer, CTO of EOS startup Block.one, sees the risk of using artificial
intelligence as a possibility of total censorship, noting that recent blockades of
cryptocurrency videos on YouTube indicate that powerful corporations are plunging the
world into total censorship. In his opinion, it should be taken for granted that people do
not own anything and do not control anything on their phone. Software will increasingly
only be available for exclusive access [4]. Susanne Hupfer also points out the difficulties
in managing the risks associated with AI [18], due to the fact that they cannot be reliably
calculated [19]. Such risks, for example, may be that, when hiring and lending, Al may
increase historical bias against women candidates and members of minorities or lead to
non-transparent decisions [20]. Whether in the field of AI health care, using data
collected by academic medical centres, there is less "knowledge" about patients from
groups of the population who do not usually visit academic medical centres, and
therefore will treat them less effectively. Similarly, if speech recognition systems are
used to decipher patient appointment notes, the Al may perform worse, especially if the
provider has a race or gender that is underrepresented in the training set [21]. Some
scientists point out that the widespread use of AI will eventually reduce human
knowledge and capabilities, as a result of which providers will lose the ability to detect
and correct Al errors and further develop medical knowledge [22].

Another problem that stands in the way of effective use of artificial intelligence is
the lack of necessary digital skills in many people and the backlog of legal regulation of
the use of digital technologies [23]. In particular, as noted by I.V. Ponkin and A.L
Redkina on the inadequacy of regulatory regulation of the use of Al, insufficient
attention on the part of the state to the use of Al as a new rapidly evolving technology
can lead to loud disputes, critical technical failures and even causing death [24].

There is also the problem of determining the place of artificial intelligence in the
structure of civil law. As noted by M.O. Stefanchuk, there are three main approaches to
determining the legal status of robots (and artificial intelligence): 1) the perception of
them exclusively as objects of civil law, which should be subject to the legal regime of
things; 2) their perception exclusively as subjects of civil legal relations, holders of
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subjective rights and responsibilities, who are able to act independently and to realise and
evaluate the significance of their actions and the actions of others; 3) differentiated
definition of the place of robots in the structure of civil relations, when they can be both
subjects of civil relations and objects. In this case, according to the scientist, the most
balanced is the third approach, which is primarily due to the technical capabilities of the
robot as a carrier of artificial intelligence. That is, the attribution of a robot to the subject
or object of civil law depends on how high a level of intelligence and autonomy it has
and whether it can act independently and realise the importance of its actions [1].

In general, the problems of Al use and development are formulated in a generalised
way in the report of the research group of Stanford University "Artificial Intelligence and
Life in 2030". In particular, this report points to: problems of ensuring the confidentiality
of personal information; problems of developing an effective policy in the field of
innovation development; problems of civil and criminal prosecution; problems of
determining the legal personality of the Al system, in particular in which situations the
Al can act as an intermediary of a natural or legal person, enter into contracts; problems
of certification of Al systems when using them to solve problems that, otherwise, require
competent professionals whose activities are licensed by the state; the problem of the
negative impact of the use of Al systems on the number of jobs for people [25].

The lack of an unambiguous understanding of the very category of "artificial
intelligence" does not add certainty to its use. There are at least a few dozen different
definitions of Al, grouped into four categories: think human, act human, think rationally,
and act rationally [26]. However, the attempt of scientists to define the concept of Al by
analogy with human intelligence does not improve the situation, because, as indicated by
O.A. Baranov, representatives of various branches of knowledge characterise human
intelligence not by one sign, but by a certain set of various properties (functions).
Moreover, a stable, generally accepted definition of neither the actual cognitive function
nor their list, which are taken as signs of human intelligence, has not yet been formed in
science [4].

Thus, along with the advantages of using artificial intelligence, it is important to
state a number of problems, the solution of which should become a priority for scientists
and the state. Such problems are the problem of determining the place of artificial
intelligence in the structure of civil law, gaps in the legal regulation of digital technology,
ensuring the protection of the rights and legitimate interests of individuals and legal
entities from violations of digital technology, prosecution for damage caused by digital
technology. Let us try to outline some areas for solving such problems.

2.2 Approaches to the distribution of risks of using artificial intelligence

The High Level Group of Experts on the EU Al Development Strategy in April 2018,
noting that trusted Al must respect all relevant laws and regulations, has developed seven
key requirements for Al: 1) mediation and supervision of human activities: Al systems
should ensure just societies while upholding human rights and fundamental rights, not
reducing or restricting human decision-making rights; 2) reliability and security:
algorithms must be stable, reliable and sufficient to eliminate errors or inconsistencies
during all phases of the life cycle of Al systems; 3) confidentiality and data management:
citizens should have full control over their own data, while data concerning them should
not be used to harm or discriminate against them; 4) transparency: traceability of Al
systems must be ensured; 5) diversity, non-discrimination and equity: Al systems must
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take into account the full range of human abilities, skills and requirements and ensure
accessibility; 6) social and environmental well-being: Al systems should be used to
enhance positive social change and increase environmental responsibility; 7)
accountability: mechanisms should be put in place to ensure accountability for Al
systems and their results [27]. Taking into account these principles, the authors will
outline some areas for solving problems related to the use of artificial intelligence.

Determining the place of artificial intelligence in the structure of civil law directly
depends on what it means by "artificial intelligence". Today, as already noted, there is no
single understanding of this category. Moreover, it is suggested that in the absence of a
generally accepted definition of of artificial intelligence, it is appropriate to describe it
through distinctive features, which include the ability to learn and make decisions
independently. O.A. Baranov adds another feature — simulation (modelling, performance)
of functions equivalent to human cognitive functions, to which he includes the
perception, memory, exchange, analysis, comparison, evaluation, generalisation, and use
of information (data) to solve problems or make decisions, recognition of objects and
their classification (gnosis), choice of strategy and specific actions, expert assessment of
the situation, goal setting, planning, text-to-speech and vice versa, self-learning, self-
organisation, generating new knowledge, etc. [4]. Therefore, the problem of
understanding Al as a subject (quasi-subject) or object of legal relations needs to be
solved, as determining the place of Al in the structure of civil matters will answer the
question of the possibility of applying the relevant rules of civil liability.

In the European Parliament resolution of 16 February 2017 with recommendations
to the Commission on Civil Law Rules on Robotics in paragraph 59 suggests the idea of
creating a specific legal status for robots, so that complex autonomous robots can be
defined as having the status of electronic persons responsible for redressing the harm
they can cause. It is also possible to use the status of an electronic person in situations
where robots make autonomous decisions or interact independently with third parties. In
this case, the term "smart autonomous robot" is proposed to mean technologies that have
the following characteristics: 1) the ability to gain autonomy through sensors and/or by
exchanging data with the environment and analyse this data; 2) the ability to learn
through experience and interaction; 3) the form of physical support of the robot; 4) the
ability to adapt their behaviour and actions to the environment; 5) lack of life in the
biological sense. To track robots, it is proposed to introduce a system of registration of
advanced robots based on the criteria established for their classification'.

In general, the idea is quite progressive. Based on the trends in the development of
science, including in the field of robotics and Al, sooner or later humanity will face the
need to determine the status of intelligent robots and Al. And, as an option, it can be the
status of an electronic person. In this case, giving robots and Al such a status, it is
necessary to take the next step and recognise them as subjects (quasi-subjects) of legal
relations, including subjects of civil liability. Accordingly, based on the current rules,
compensation for damage should be relied on such electronic persons. And here logically
there is a question of a way and sources of compensation of the caused damage. It is
obvious that the traditional rules of civil liability are not able to solve this issue.

! Buropean Parliament resolution of 16 February 2017 with recommendations to the Commission on Civil Law
Rules on Robotics. (2017, February). Retrieved from https://www.europarl.europa.eu/doceo/document/TA-8-
2017-0051_EN.html?redirect.
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Therefore, recognising Al as an independent subject of legal relations, at the same time it
is necessary to resolve the issue of bringing to legal responsibility for the damage caused
by AL It is possible that the recognition of intelligent robots and Al as subjects of legal
relations implies endowing them with a certain legal personality — the ability to have and
acquire appropriate rights and responsibilities. Then civil liability, as the ability to bear
adverse consequences, including property, will be covered by their legal personality. But
it is necessary to outline the legal personality of electronic persons, as well as the
moment of its occurrence and termination. The issue of identification of such robots and
Al will also be urgent.

However, it should be noted that the understanding of Al as a subject (quasi-
subject) of legal relations, including in the context of electronic persons, is only a
prospect. Currently, given the current state of development of robotics and artificial
intelligence, it is not time to talk about the prevalence of intelligent autonomous robots.
Therefore, it is now more appropriate to consider robots and Al as objects of legal
relations. Although in this case, the question of liability for damage still remains open.
Thus, in the already mentioned Resolution of the European Parliament, it is stated that in
the case where the robot can make autonomous decisions, there are difficulties in
determining the party responsible for providing compensation. This applies both to
contractual liability, where machines select contractors, agree on contractual terms,
conclude contracts and decide whether and how to perform them, and cases of non-
contractual liability, as Directive 85/374/EEC can only cover damage caused by
manufacturing defects of robot, provided that the victim will be able to prove the actual
damage, the defect of the product and the causal link between the damage and the defect.
On the other hand, the damage caused by next-generation robots does not quite fall
within the scope of this Directive, as such robots may be equipped with adaptive and
learning abilities that cause a certain degree of unpredictability in their behaviour.
Therefore, these robots will learn independently from their own experience and interact
with the environment in a unique and unpredictable way. Accordingly, the rules of strict
liability or liability without fault will not be able to resolve such a situation’.

There is also no consensus among researchers on the principles of responsibility for
the use of Al. For example, O.M. Vinnyk proposes, firstly, to legalise a person who uses
Al by registering in the relevant register. Secondly, to hold accountable for damage
caused by Al to carry out: "a) for the use of Al — by analogy with the responsibility for
the use of a source of increased danger, because all the consequences of Al use are
difficult to predict, as well as ensuring 100% control over it; b) for unfair (in violation of
the law, rights and legitimate interests of users/consumers) use of the site for business
activities, responsibility should be assigned: as a general rule — the owner or person using
the site for business activities (if it can be identified); if the participants of the virtual
enterprise use one electronic resource/site, the principle of responsibility should be
determined in the agreement on joint activities concluded between them and,
accordingly, on the joint use of the site (the actual user defined in the agreement with the
site owner), and in the absence of such agreement — the responsibility should rest with
the owner of the site or its actual user, registered in the relevant register" [23].

! Buropean Parliament resolution of 16 February 2017 with recommendations to the Commission on Civil Law
Rules on Robotics. (2017, February). Retrieved from https://www.europarl.europa.eu/doceo/document/TA-8-
2017-0051_EN.html?redirect.
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Unfortunately, the problem of determining the subject of responsibility was left
without attention in the case when, by analogy, responsibility for the use of a source of
increased danger is applied. According to the legislation of Ukraine, compensation for
damage caused by a source of increased danger is entrusted to a person who on the
appropriate legal basis (ownership rights, other property rights, contract, lease, etc.) owns
a vehicle, mechanism, other object, the use, storage or the content of which creates an
increased danger (Part 2 of Article 1187 of the Civil Code of Ukraine)'. It is also allowed
to impose the obligation to compensate for such damage to several entities in cases of
misappropriation of a vehicle, mechanism, other object and due to the interaction of
several sources of increased danger (Part 4 of Article 1187, Article 1188 of the Civil
Code of Ukraine)?. And according to Article 5:101 of Principles of European Tort Law?,
strict liability for damage caused by activities that are highly dangerous is borne by the
person whose activities are associated with increased danger. In this case, the activity that
creates an increased danger to others is recognised as such activity that: a) is
characterised by the infliction of alleged and significant damage, regardless of whether
the necessary precautions were taken to prevent it or not and b) is not generally accepted.
This raises the question of the subject of responsibility for the harm caused by Al

European Parliament resolution of 16 February 2017 with recommendations to the
Commission on Civil Law Rules on Robotics* notes that A. Azimov's laws (1) a robot
cannot cause harm to a person, or by its inaction allow a person to be harmed; 2) the
robot must obey human orders, except for those that contradict the first law; 3) the robot
must protect itself, unless its actions do not contradict the first and second laws. The
author later added a zero law, according to which a robot cannot harm humanity or by its
inaction allow humanity to be harmed) should be considered as aimed at engineers,
manufacturers, and operators of robots, including robots, which are designed for built-in
autonomy and self-learning, because these laws cannot be converted into machine code.
Accordingly, in order for those involved in the development and commercialisation of Al
programmes to develop safety and ethics from the outset, they must be prepared to take
legal responsibility for the quality of the technology they produce. That is, it is the
responsibility of engineers, manufacturers, and operators of robots. However, as noted by
D.D. Pozova, the Resolution does not provide an unambiguous answer to the question of
defining the range of responsible persons and does not contain a clearly defined concept
of responsibility, setting out only the basic principles according to which such a concept
should be developed and the factors to be taken into account [28].

It 1s considered that the determination of the person who should be liable for the
damage caused by Al should be made on the basis of who caused the action or inaction
of the Al as a result of which the damage was caused. Thus, if the cause of the damage
was, for example, an error in the programme code, and this, according to experts in the

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.

2 Ibidem, 2003.

3 Principles of European Tort Law: Text and Commentary. (2005, January). Retrived from
https://www.researchgate.net/publication/321568630 Principles_of European Tort Law Text and Com
mentary.

4 European Parliament resolution of 16 February 2017 with recommendations to the Commission on Civil Law
Rules on Robotics. (2017, February). Retrieved from https://www.europarl.europa.eu/doceo/document/TA-8-
2017-0051_EN.html?redirect.
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field of IT, occurs in the vast majority of cases, the responsibility for causing damage to
Al should rest with software developers. But, aware of the existing risks, developers try
to shift responsibility to users through a license agreement with the end user. The
standard end user license agreement contains general terms, terms of use under the
agreement, license to use and permissible use of the service, user guarantees under the
agreement, license to use user content, restrictions on use. Without compromising the
importance of such a license agreement, as it can be an effective means of protecting
software developers from unscrupulous users, it is advisable to pay attention to a number
of issues related to such an agreement. First, it is common among users to automatically
agree to such a license agreement, when in order to install and use a particular
programme, the user ticks in the "I agree" window, mostly without reading the terms of
the agreement. This is, of course, the responsibility of the users themselves. However,
perhaps by analogy with credit relationships, software developers need to pay special
attention to their responsibilities and the consequences of non-compliance. Secondly,
quite often the agreement states that it can be changed by the administration without any
special notice to the user. In this case, the new version of the agreement, as a rule, comes
into force from the moment of its placement on the website of the administration or
bringing to the notice of the user in another convenient form, unless otherwise provided
by the new version of the agreement. This, in turn, allows developers to shift
responsibility for damage caused by the software to users at any time by amending the
license agreement with the end user. In this case, it is advisable to establish the obligation
of the developer to prove the fact of personal information to the user about changes in the
license agreement. That is, the user must still receive a special message stating what
exactly changes in the license agreement or use of the programme.

Based on the above, it is appropriate to support the position that the determination
of the person who will be liable for the damage caused to Al depends on how
autonomous such Al was. In other words, civil liability should be carried out in
accordance with and in proportion to the actual level of instructions given in accordance
with the degree of autonomy of the Al. Non-autonomous or partially autonomous robots
should be considered as tools used by the subjects of legal relations — manufacturer,
owner, software developer, user, public authority, military commander, etc. Accordingly,
in this case, the responsibility for the damage or negative consequences should be placed
in proportion to the developers of robots, their owners and users [29].

It is also worth agreeing with the opinion expressed in the scientific literature that
compensation for damage caused by Al, according to the rules of compensation for
damage caused by a source of increased danger, does not quite correspond to the essence
of such a relationship [30]. It should be borne in mind that when it comes to
compensation for damage caused by a source of increased danger, the infliction of such
damage occurs in the case of using a particular vehicle, mechanism, equipment, which,
although can get out of control, but not able to take autonomous decision. Instead, the
feature of Al is its ability to make decisions independently. Consequently, the point is not
in its uncontrollability, but also the unpredictability of its actions and causing harm.
Accordingly, since such damage is unpredictable, its infliction is not covered by the
concept of activities that pose an increased danger to others, in the sense of the Principles
of European Tort Law. Therefore, in answering the question whether the damage caused
by Al can be compensated according to the rules of compensation for damage caused by
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a source of increased danger, it is necessary to determine not only the person who caused
the action or inaction of Al, which resulted in damage, but also whether such damage is
predictable. If such damage was not predictable, then the application of these rules does
not seem possible.

CONCLUSIONS

Total digitalisation of all spheres of human life, the use of innovative digital technologies
has a number of advantages: reduced costs, resources, time for information processing,
rapid analysis of large amounts of data, increased productivity, more accurate forecasts in
various spheres of life and more. This stimulates the more rapid development of such
technologies, which results in the improvement of artificial intelligence. However, along
with the undeniable advantages of such technologies, it is necessary to state a number of
risks associated with the use of artificial intelligence. In particular, the uncertainty of the
place of artificial intelligence in the structure of civil law raises the problem of
determining the person responsible for the damage caused by artificial intelligence. Gaps
in the legal regulation of the use of digital technologies, ensuring the protection of the
rights and legitimate interests of individuals and legal entities from violations with the
use of digital technologies and holding accountable for the harm caused by the use of
digital technologies, creates the impossibility of compensation for damage, since the
current rules cannot always be applied. Accordingly, the solution of these problems lies
in the modernisation of current legislation in the following areas: 1) determining the
status of electronic persons and outlining their legal personality, the moment of its
occurrence and termination, solving the problem of identification of robots and artificial
intelligence; 2) addressing the issue of liability for damage caused by artificial
intelligence, based on how autonomous such artificial intelligence was; 3) the rules for
compensation for damage caused by a source of increased danger to relations with the
use of digital technologies, based on whether the damage caused by the action or inaction
of artificial intelligence was predictable.

At the same time, it is also interesting for further research to study the feasibility of
introducing into the current legislation rules on compensation for damage caused by
artificial intelligence, as a kind of special tort and the use of insurance to minimise the
risks of artificial intelligence damage.
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€sren IOxumoBu4 bapam

Kagheopa kpuminonoeii ma kpuminanbHo-eukonaguoeo npasa
Hayionanvna akademisn enympiwinix cnpas
Kuis, Ykpaina

AKTYAJIBHI TIPOBJIEMMU 3AXUCTY IIPAB JIIOIUHMU, LI1O
MEPEBYBAE Y KOH®JIIKTI 31 3AKOHOM B YKPAIHI

AHoTauis: Bionosiono 0o cmammi 3 Koncmumyyii Yxpainu: «/Iroouna, ii scumms i 300pog’s,
yecmb i 2iOHICMb, HEOOMOPKAHHICIb | Oe3neKa BUHAIOMbCS 8 YKpaini HAusUWow coyiaibHOK
yinnicmioy. Taxutl nioxio He € GUKMIOYEHHAM [ 6dce OABHO GI00OPANCEHUL ) 3AKOHOOABCMEBI
KOJICHOI demokpamuunoi ma poseuneroi eeponelicokoi Kpainu. Cb0200HI npaea i c800600u
JOOUHU Ma IX 2apaHmii GU3HAYAIOMb OCHOBHULL 3MICM I CHPAMOGAHICMb Oill Oepaiicasu, o
NOBHICMIO 6I0N0BIOAE Neped MOOUHOIO 3d C80I0 OULILHICMb MA MAE C8OIM 20106HUM 0008'A3KOM
ymeepoxcents i 3abe3neyennss npae i c6o0600 modunu. Ilpome He 36adicarouu Ha yci 3ycuiis 3
00Ky Oepoicas, y momy uucii ti Ykpainu, wo0o npogiiakmuxu NopyuieHHs npas ToOUuHU i
2POMAOAHUHA, IX KITLKICMb 3 KOJCHUM poxom minbku 3pocmae. Ocobaugo cocmpo nocmae
NUMAHHA 30XUCTY BPA3TUBUX BEPCTNE HACENEHHS, OOHIEI0 3 AKUX € 0CODU 3ACYOdHCeHi ma y3sami
nio eapmy. Y cmammi pooumscs UCHOB0K NPO YOOCKOHANEHHS IHCIMUMYm) 00cy0080i 00nosioi,
0715l NPUBHAYEHHSL 8IONOBIOHO20 NOKAPAHHA. J{0800umbcs nompeba y noCmiHoMy 3a0e3neueHHti
K8aNiiKosanoco coyianbhoco ma NCUXoa02iuH020 CYynpo8o0y 3dCyOdNCeHUX, K Ni0 Yac 3axo0ie
Haena0060i npobayii max i Ha emani newimenyiaproi npobayii. Hazorouyemoca Ha cmeopenHi
cucmemMu NAMPOHANCY HAO 3ACYONCEHUMU, WO 3GLIbHUIUCE YMOBHO OOCHIPOKOBO HPOMALOM
00HO20 POKY NICsL 36iNbHeHHs. 30IlICHEeH S KOHMPOIIO 34 IX NOBEOIHKOIO, NePeGiPKA COYIANbHO
noOYMOBUX YMO8, NCUXONO2IYHO MA eMOYIHO20 CMAHIE € BANCTUBUMU CKIAOOBUMU Y MEXAHIZMI
s3acmocysanus anpobayiiinux npoepam. Came mMoMy He BUKIUKAE CYMHIGI8 AKMYAIbHICHb
npoedeH s NOBHO20 MA TPYHMOBHO20 HAYKOB020 O0CHIONCEHHS NUMAHHA 3AXUCHY NPas JTI0OUHU,
wo nepedysae y KOHGQIIKMI 3 3aKOHOM, KPi3b NPU3MY KiIbKICHOI ma SKICHOI CKAA0080i ckape, uwjo
HAOItuinu 00 KOMNEMEHMHUX OP2aHi8 YKPAIHCbKOI 0epicasu, 3 Memor 6CMAHOBEHH OCHOBHUX
NPUYUH BUHUKHEHHSI NOPYULeHb, Ma 3a0e3nedeH st iX npo@iIaKmuKy y Maudymubomy.

Kuarouosi cioBa: poboTa 3 3acyKeHUMH, ajJbTEPHATHBHI MMOKapaHHs, MEXaHi3M MOTepePKEHHSI
MOPYLIEHb, CUCTEMA MAaTPOHAXKY, YMOBH TPUMAHHS 3aCyDKCHHX.

Yevhen Yu. Barash

Department of Criminology and Criminal Enforcement Law
National Academy of Internal Affairs
Kyiv, Ukraine

CURRENT ISSUES OF PROTECTION OF HUMAN RIGHTS IN
CONFLICT WITH THE LAW IN UKRAINE
Abstract. According to Article 3 of the Constitution of Ukraine: "A person, their life and health,
honour and dignity, inviolability and security are recognised in Ukraine as the highest social

value". This approach is not exceptional and has long been reflected in the legislation of every
democratic and developed European country. Nowadays, human rights and freedoms and their
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guarantees determine the basic content and direction of state action, which is fully responsible to
human for its activities and has its main duty to establish and ensure human rights and freedoms.
However, despite all the efforts of states, including Ukraine, to prevent violations of human and
civil rights, their number is growing every year. The issue of protection of vulnerable groups, one
of which is convicted and taken into custody, is particularly acute. The study concludes on the
improvement of the institution of pre-trial report, for the imposition of appropriate punishment.
There is a need for constant provision of qualified social and psychological support for convicts,
both during supervisory probation and at the stage of penitentiary probation. Emphasis is placed
on the establishment of a system of patronage over convicts released on parole within one year
after release. Monitoring their behaviour, checking social conditions, psychological and
emotional states are important components in the mechanism of application of approbation
programmes. That is why there is no doubt regarding the urgency of conducting a full and
thorough scientific study of the protection of human rights in conflict with the law, through the
lens of quantitative and qualitative components of complaints received by the competent
authorities of the Ukrainian state in order to establish the main causes of violations and ensure
their prevention in the future.

Keywords: work with convicts, alternative punishments, mechanism of prevention of violations,
system of patronage, conditions of detention of convicts.

INTRODUCTION

The allegation that there is a violation of the rights of citizens in Ukraine, unfortunately,
is not new or unfounded, and is confirmed by statistics from both governmental and
international organisations. Thus, in 2019, Ukraine became one of the three leading
countries violating the Convention on Human Rights. At the same time, the Strasbourg
court found 86 violations of the European Convention on Human Rights in Ukraine.
According to this indicator, Ukraine ranked third among the member states of the
Council of Europe. The President of the European Court Guido Raimondi noted that
Russia often did not abide by the international agreement — 238 times, the second place
was taken by Turkey, where 140 violations of the Convention were registered. In
Ukraine, violations of the "right to liberty and security" have been legally recognised 45
times. In particular, this applies to illegal detentions of citizens. In second place —
unjustifiably long court proceedings — 41 decisions. The third place was taken by
violations related to ineffective legal protection in national courts. In some decisions, the
ECtHR found violations under several articles of the Convention.

But even such significant numbers are ambiguous compared to the actual number
of cases pending before the European Court of Human Rights in which Ukraine is the
defendant. Thus, in Strasbourg, Guido Raimondi said that as of January 1, 2019, the
ECtHR was considering approximately 7,100 complaints, which is the fourth indicator
among the member states of the Council of Europe. In the top three — Turkey (7,500),
Russia (7,750), and Romania (9,900). A year ago, Ukraine was in first place by this
indicator, then the Court was considering more than 18,000 complaints against it.
However, such a sharp decline is due to the unprecedented decision in the case of
Burmych and Others v. Ukraine, under which the ECtHR struck out more than 12,000
complaints against Ukraine on systematic non-compliance with national court decisions,
referring them to the Committee of Ministers. Thus, the ECtHR did not improve its
decision, but rather worsened the situation for those who turned to it for help. The
situation in Ukraine currently remains unresolved, as thousands of citizens, having fallen
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prey to Ukraine’s breaches of its obligations under the Convention for the Protection of
Human Rights and Fundamental Freedoms regarding the failure to enforce judgments by
national courts, appealed to the European Court of Human Rights with the last hope for
justice. In turn, the Committee of Ministers of the Council of Europe, which oversees the
implementation of ECtHR decisions, also does not in fact have an effective mechanism
for resolving such issues, and all previous recommendations of this body have not been
properly implemented. Therefore, nowadays one can only expect action from the
authorities and hope that the decision of the Grand Chamber will become a wake-up call
for urgent action. Thus, if one does not take into consideration the group "Burmych and
Others", the number of other cases in the ECtHR has only grown [1].

This situation is very deplorable and requires swift action on the part of all
stakeholders. Unfortunately, modern Ukrainian society approaches the consideration
of complaints only from the inefficiency of the activities of certain bodies, without
considering this issue on the merits. It is important not only to record violations and
bring the perpetrators to justice, but also to establish the causes and conditions of such
violations, assess their subjectivity or objectivity, and try to develop an effective
mechanism for legislative prevention of such conditions in the future. Scholars such as
A. Mowbray [2], J. Dute [3], and V. Veebel [4; 5], C. Altafin [6], Y. Orlov [7], A.
Vilkova, E. Timofeeva [8], V. Todeschini [9], C. Nirala [10], and K. Onishi [11] are
studying the relevance of the problem of protecting human rights in conflict with the
law. However, nowadays the scientific development of this issue in the context of
Ukraine is not carried out. Firstly, due to the closed nature of some data or the lack of
a mechanism for their collection, which will not allow to draw the right conclusions.
Secondly, because of the unwillingness to recognise the imperfections of the system,
which in fact should be the first step towards solving this problem. Therefore, to
introduce an effective mechanism for preventing human rights violations in Ukraine, it
is necessary to develop an effective system of measures to prevent future human rights
violations, in accordance with the requirements of society, world standards and current
trends, based on consistent scientific research. This situation determines the relevance
of the subject matter, and the results can be used not only to prevent violations in the
future, but also to assess the law enforcement system of Ukraine and increase its
efficiency, improve legislation, develop new preventive mechanisms, thereby
promoting faster and more effective development of Ukraine as a legal and democratic
state.

1. MATERIALS AND METHODS

In accordance with the set goals and objectives, the author used a set of both general and
special methods of scientific cognition, the use of which allowed to comprehensively
analyse the scope of issues related to the protection of human rights, especially for
convicts as a separate, more vulnerable category. The study includes international treaties
that define the general principles of sentencing, the Constitution of Ukraine, the Criminal
Code of Ukraine, and the Criminal Law Enforcement Code of Ukraine', current laws and

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%80#Text;  Criminal Code of  Ukraine. (2001, April). Retrieved from
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regulations, draft regulations governing relations in the field of enforcement and serving
of criminal sentences through the lens of ensuring rights and freedoms of convicts and
detainees, and the case law of the European Court of Human Rights. Methods of
comparative law and documentary analysis were used to identify shortcomings in the
legislation that guarantee the protection of the rights of convicts and detainees in
comparison with the actual state of affairs. Separately, with the help of this method, the
historical periods of legislative initiative and their implementation in modern realities
were analysed.

Due to the statistical method, it was possible to process statistical data on the
number of appeals for protection of violated rights by convicts, the impact of alternative
punishments on crime trends was analysed and, based on statistics, the positive impact of
modern technologies on correction and resocialisation was substantiated. The method of
statistical analysis allowed to investigate the results of surveys and questionnaires for
each section, to trace the relationship between statistics from diverse groups, such as the
impact of ill-considered compensatory mechanism on crime, etc., and legal-comparative
method allowed to compare them by certain criteria. The prognostic method was used to
predict the legal regulation of this issue in the future. In addition, the method of legal
forecasting was used, which formed the possibility of continuing the study of this subject
based on previously obtained results, and as a consequence, the implementation of
international norms and more effective enforcement of the rights of convicts and
detainees.

2. RESULTS AND DISCUSSION
2.1 Analysis of factors related to human and civil rights violations

A study of human and civil rights violations in Ukraine was conducted by means of
understanding the problematic issues of human rights violations in relation to one of the
most vulnerable categories — convicts. According to the statistics of the Secretariat of the
Ukrainian Parliament's Commissioner for Human Rights, as of mid-2019, 1,765 convicts
had filed a complaint with the Commissioner alleging violations of their rights and
freedoms. This figure is 7.5% of the total number of cases received by the Commissioner.
More often than convicts, only representatives in the interests of the family turned to the
Commissioner for the protection of violated rights — 1,787 persons and 2,007 pensioners.
However, the total number of pensioners in Ukraine is 11.5 million, of which only 2,000
thousand applied to the Commissioner, and out of 57,000 thousand convicts 1,765 for
comparison in percentage is 0.018% and 3.09% respectively. This suggests that it is often
convicts who need protection of their rights and freedoms the most. This is caused by
several other factors, the analysis and understanding of which will form the basis of this
study [12].

Firstly, it is a negative and outdated legal legacy of the past, which is still present
in the penitentiary system of Ukraine. As unfortunate as it may sound, the transformation
of the vector of the purpose of punishment towards the correction of behaviour and
resocialisation of convicts and the improvement and development of the probation

https://zakon.rada.gov.ua/laws/show/2341-14#Text; Criminal Law Enforcement Code of Ukraine. (2003, July).
Retrieved from https://zakon.rada.gov.ua/laws/show/1129-15#Text
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system in general, and especially the penitentiary system, is selective and too slow. Few
Ukrainian citizens are aware that criminal law enforcement law and the policy of
enforcement of punishments, including those not related to imprisonment and further
rehabilitation of persons serving sentences, cease to be exclusively in the legal plane and
the sphere of responsibility of executive bodies, which implement the national policy on
the enforcement of punishments and probation, and shift towards the legal and social
plane and become the responsibility of society as a whole. Therewith, in Ukrainian
society, there is an increasing demand for punishment (punitive policy), the safe
confinement of criminals behind high fences, without the desire to realise that after
serving their sentence, they will return to society, and without proper correctional and
rehabilitation work, effective penitentiary probation, support from local communities,
they will not be prepared for law-abiding behaviour. And under the influence of life
circumstances such as lack of housing, work, and livelihood, they will return to the only
thing they know best — committing crimes.

The average citizen still believes that a convict can be corrected only through
punishment, pain, and suffering. Therefore, there are constant disputes between the
scientific community, civil society, and practitioners over fundamental issues. In the
course of this study, carried out based on the Committee of the Verkhovna Rada of
Ukraine on Matters of Legislative Support of Law Enforcement and the Ministry of
Justice of Ukraine, in the working group on penitentiary reform, to study the feasibility
of solving the issue of increasing the maximum penalty for imprisonment for particularly
serious crimes, it was found that anti-humanist sentiments currently prevail in society.
Upon answering the questions, the majority of respondents slightly distorted the notion
of the purpose of punishment by putting punishment in itself in the first place (59.6%). In
addition, according to them (almost 85% of respondents), it is achieved by placing a
person in penitentiary institutions for as long as possible, which is not really the main
purpose of punishment and is carried out solely to isolate socially dangerous elements
until their resocialisation in order to ensure the security of society. 62.3% of respondents
generally believe that the maximum limit of imprisonment for a certain period of 15
years established by the Criminal Code of Ukraine! is insufficient, not taking into
account the global trend and repeated studies confirming that the longer a person is held
imprisoned, the more difficult it becomes to maintain socially significant ties and return
to a law-abiding lifestyle. In addition, even despite the active punitive policy of the state,
the crime rate in Ukraine, especially recidivism, is constantly growing. Thus, analysing
the data for almost 8 years (from 2005 to November 20, 2012), one can trace the
following trend: in the period from 2005 to 2009, the level of crimes committed by
persons who previously committed a crime was stable, and the share ranged from 24% to
26.6%. Since 2010, there has been a considerable increase in the level of these crimes: in
2010 — 96,830 offences (29.8%); in 2011 — 147,585 offences (46.2%); in 2012 — 138,310
offences (48.8%). If we compare 2005 and 2012, the absolute number of criminal
offences has more than doubled. Since 2013, criminal statistics have been kept by the
Prosecutor General's Office of Ukraine, whose official statistical reports do not contain

! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14#Text
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information on the number of crimes and persons who had an unexpunged conviction or
unresolved criminal record (i.e., recidivism in its legal sense) at the time of committing a
new crimeinal offence, but only indicates the number of offences committed by persons
who previously committed them: in 2013 — 62,625 (11.1%); in 2014 — 63,746 (12%); in
2015 — 58,242 (10.3%); in 2016 — 50,510 (8.5%); in 2017 — 60,509 (11.6%). Only in
2018, the overall crime rate decreased by 8%, and accordingly the level of recidivism,
which is directly related to the increase in the use of alternative punishments and the
active work of the probation service [13]. This situation encourages the improvement of
the main vector of the national internal policy in the field of crime control — the criminal
law enforcement policy of the state. It should be stable, which does not prevent it from
undergoing certain changes in connection with the adjustment of the state and under the
influence of other factors, the development of which is presented and the logical
conclusion of which would be manifested in conceptual foundations of reforming the
state penitentiary service and probation with the ways of their implementation.

Secondly, the reform and reorganisation of both the approach to the execution of
punishment and the service as a whole requires the legislator to radically change the
system of existing legislation: bringing it into line with international standards, its
systematisation, unification. At present, the legislation of Ukraine contains outdated
provisions and concepts, there are legal conflicts on a number of issues, and some issues
are not regulated at all.

The legislator attempted to address these issues in the process of constant reform of
the penitentiary service; therefore, it is proposed to pay attention to the stages of
reforming the penitentiary system based on targeted programmes and/or the concept of
reforming (developing) the system, including the following programmes, adopted since
the early 1990s: "Priority measures to ensure the life support in correctional labour
institutions and medical and labour dispensaries in the transition to market relations,
approved by the resolution No. 22 of the Council of Ministers of the Ukrainian SSR of
February 5, 1991"!; "The main directions of reforming the penitentiary system in the
Ukrainian SSR, approved by the resolution No. 88 of the Council of Ministers of the
USSR of July 11, 1991"%; "The programme for bringing the conditions of detention of
convicts serving sentences in places of deprivation of liberty, as well as persons held in
pre-trial detention centres and medical and labour dispensaries, in accordance with
international standards, approved by the Resolution of Cabinet of Ministers of Ukraine
No. 31 dated January 26, 1994"3; "Priority measures to ensure the activities of the
penitentiary system and state support for its further reform, approved by the resolution of
the Cabinet of Ministers of Ukraine No. 73 of January 18, 2000"; "Programme to

! Resolution No 22 “On priority measures to ensure the viability of correctional facilities and medical and
occupational health centers in the transition to market relations”. (1991, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/22-9 1 -mi#Text

2 Resolution No 88 “On the main directions of reform of the penitentiary system in the Ukrainian SSR”.
(1991, July). Retrieved from https://zakon.rada.gov.ua/laws/show/88a-91-n#Text

3 Resolution No 31 “On the Program of bringing the conditions of detention of convicts serving sentences
in places of imprisonment, as well as persons held in pre-trial detention centers and medical-labor
prophylactics, in accordance with international standards”. (1994, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/31-94-ni#Text.
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strengthen the material base of bodies and institutions of the penitentiary system for
2000-2004, approved by the Resolution of the Cabinet of Ministers of Ukraine No. 986
of June 20, 2000"!; "Programme for further reform and state support of the penitentiary
system for 2002-2005, approved by the Resolution of the Cabinet of Ministers of Ukraine
No. 167 of February 15, 2002"?; "Concept of reforming the State Penitentiary Service of
Ukraine (approved by the Decree of the President of Ukraine No. 401 of April 25,
2008)"*; "National programme to improve the conditions of detention of convicts and
detainees for 2006-2010, approved by the Resolution of the Cabinet of Ministers of
Ukraine No. 1090 dated August 3, 2006"*.

However, all these programme documents were not supported economically, as a
result of which they were implemented only partially, mainly at the expense of the
internal reserves of the penitentiary system or remained non-performed. In particular,
according to the National Audit Office, the last of the mentioned national programmes
was financed only by 6% of the need. In pursuance of the Concept of National Policy in
the Sphere of Reforming the State Penitentiary Service of Ukraine (approved by the
Decree of the President of Ukraine No. 631 of November 8, 2012), the Cabinet of
Ministers of Ukraine No. 345 of April 29, 2013° approved the National Target
Programme for Reforming the State Penitentiary Service for 2013—-2017 with a projected
amount of funding amounting to 6 billion UAH. However, the Government of Ukraine
prematurely terminated the implementation of this programme due to the need to save
budget funds (Resolution of the Cabinet of Ministers of Ukraine No. 71 of March 5,
2014%). As a result of the amendments to the Law of Ukraine “On the State Penitentiary
Service of Ukraine”’ made in 2016, the Minister of Justice of Ukraine actually became
the “chief penitentiary servant” in the country. The structural subdivisions that managed
and ensured the activities of penitentiary bodies and institutions "dissolved" in the central
office of the Ministry, which led to an imbalance in the management system of the
department. Proceeding from this, the Ministry of Justice of Ukraine initiated the
preparation of a new Concept of reforming (development) of the penitentiary system of
Ukraine, which was approved by the Resolution of the Cabinet of Ministers of Ukraine

! Resolution No 986 “On measures to strengthen the material base of bodies and institutions of the
penitentiary system for 2000-2004". (2000, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/986-2000-ni#Text

2 Resolution No 167 “On approval of the program of further reform and state support of the penitentiary
system for 2002-2005”. (2002, February). Retrieved from https://zakon.rada.gov.ua/laws/show/167-2002-
m#Text

3 Decree of The President of Ukraine “On the Concept of Reforming the State Penitentiary Service of
Ukraine” (2008, April). Retrieved from https://zakon.rada.gov.ua/laws/show/401/2008#Text

4 Resolution No. 1090 “On approval of the state program for improving the conditions of detention of
convicts and detainees for 2006-2010". (20006, August). Retrieved from
https://zakon.rada.gov.ua/laws/show/1090-2006-mi#Text

5 Resolution No 345 “On approval of the State target program for reforming the State Penitentiary Service
for 2013-2017”. (2013, April). Retrieved from https://zakon.rada.gov.ua/laws/show/345-2013-n#Text

¢ Resolution No 71 “Some issues of optimization of state target programs and national projects, budget
savings and recognition as repealed of some acts of the Cabinet of Ministers of Ukraine”. (2014, March).
Retrieved from https://zakon.rada.gov.ua/laws/show/71-2014-n#Text

" Law of Ukraine No 2713-IV "On the State Penitentiary Service of Ukraine". (2005, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/2713-15#Text
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No. 654-r dated September 13, 2017! (but at the same time the Concept of national policy
in the field of reforming the State Penitentiary Service of Ukraine, approved by the
Decree of the President of Ukraine No. 631 dated November 8, 20122 remained in force).
In accordance with the content of this concept, the Resolution of the Cabinet of Ministers
of Ukraine No. 709 dated September 13, 2017* approved the decision to establish the
Administration of the State Penitentiary Service of Ukraine as an interregional territorial
body of the Ministry of Justice of the highest level, which again concentrates powers to
organise protection and regime, criminal intelligence operations of law enforcement
bodies, penitentiary institutions, pre-trial detention centres, and the probation service,
which deals with the implementation of non-custodial sentences and post-adaptation of
released persons [14]. And in accordance with the latest innovations, the Resolution of
the Cabinet of Ministers of Ukraine No. 20 dated 24.01.2020* liquidated the
Administration of the State Criminal Law Enforcement Service of Ukraine and
established a legal entity under public law interregional territorial body of the Ministry of
Justice — Department for the Enforcement of Criminal Sentences, which further
emphasises the ephemerality and inconsistency of reforms. Processes of optimisation
(conservation and liquidation) of penitentiary institutions are constantly underway, which
is not effective.

Today's optimisation is conditioned by a decrease in the number of convicts. Thus,
in 2010, there were 154,027 convicts; in 2011 — 54,029; in 2012 — 147,112; in 2013 —
126,935; in 2014 — 73,431; in 2015 — 69,997; in 2016 — 60,399; in 2017 — 57,100, but
this optimisation does not correspond to modern realities. Instead, it creates additional
costs for the conservation process, for the transfer of convicts, eliminates human
resources, and is based solely on the present without taking into account the future, that
the number of convicts may increase, and the recovery process is much more complex
and lengthier than the liquidation process. Special attention should be paid to the omitted
principle of territoriality when determining the place of punishment, which is relevant in
the international arena. For example, the European Penitentiary (Prison) Rules in
Recommendation Rec(2003)23° state that those sentenced to deprivation of liberty
should be accommodated, as far as possible, in penal institutions located close to the
places where their families or close relatives live. At present, Ukraine exercises a
completely different practice, which can be illustrated by the case of the European Court

! Order No 654-r “On approval of the Concept of reforming (development) of the penitentiary system of
Ukraine”. (2017, September). Retrieved from https://zakon.rada.gov.ua/laws/show/654-2017-p#Text

2 Decree of the President of Ukraine “On the Concept of State Policy in the Sphere of Reforming the State
Penitentiary Service of Ukraine”. (2017, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/631/2012#Text

3 Resolution No 709 “On the establishment of an interregional territorial body of the Ministry of Justice for the
execution of criminal penalties”. (2017, September). Retrieved from https://zakon.rada.gov.ua/laws/show/709-
2017-n#Text

4 Resolution No 20 “Some issues of territorial bodies of the Ministry of Justice”. (2020, January).
Retrieved from https://zakon.rada.gov.ua/laws/show/20-2020-mi#Text

> Recommendation N Rec (2003) 23 of the Committee of Ministers of the Council of Europe to member
states “On the implementation of the execution of life sentences and other long terms of imprisonment by
administrations ~ of  places  of  deprivation of  liberty”.  (2003). Retrieved from
https://zakon.rada.gov.ua/laws/show/994 848
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of Human Rights "Vintman v. Ukraine", which declared unlawful the transfer of a
convict to a colony located about 700 kilometres from his place of residence, and
subsequent transfer to an even more remote colony, located about 1,000 kilometres
away [15].

Thirdly, the Ukrainian legislation in no way enshrines the possibility, and most
importantly the urgent need for full digitalisation of the penitentiary system, the
introduction of the latest information technologies and technical means. Full
digitalisation of bodies and institutions of the State Penitentiary Service of Ukraine
and probation is required not only technically, but also as a means of resocialisation of
the convict, and especially to maintain the latter's contact with the outside world, the
opportunity to study or even work by means specified below.

1. Introduction of a centralised for all penitentiary institutions Internet network
for monitoring the movement of convicts (system "electronic bracelet — server"), IP-
phones, electronic plastic cards for convicts, and staff with different levels of access,
chest video recorders, etc. All this will help improve the process of general
management of the State Criminal Law Enforcement Service of Ukraine. Introduction
of a unified system of internal and external electronic document management.

2. Continuation of modernisation of engineering infrastructure and engineering
and technical means of protection, introduction of modern technologies to ensure the
safety of convicts and staff, prevention of crimes in prisons and video monitoring,
creation of automated information and telecommunication systems, introduction of a
common electronic database of convicts.

3. Increasing the possibility of contacts of prisoners convicted with the outside
world, if it does not violate their legitimate interests and rights and does not contradict
progressive international law, not only through direct contact, but for example, as
additional forms, to conduct online meetings with relatives and friends, if they do not
have the opportunity to come on a date in person. In this aspect, Ukraine is a fairly
progressive state, making amendments to Article 110 of the Penal Code in 2014,
allowing convicts to use the global Internet, including Skype to communicate with the
outside world (mainly relatives and friends). A year after the adoption of this rule, the
right to use the global Internet had already been enjoyed by more than 2,300
convicts [16]. Unfortunately, to date, official statistics on this issue have not been
published anywhere. However, according to statistics summarised by the Institute of
Criminal Law Enforcement Service from April 2017 by Order of the Deputy Minister
of Justice of Ukraine No. 109/23/32-17 dated 14.04.2017, at the end of 2017, the
number of convicts who used the Internet amounted to 31,544 persons, and as of the
end of October 2018 — 23,009 persons. In this state of affairs, positive changes in the
process of re-socialisation of convicts who had access to the Internet were noted by
both employees of institutions and the convicts themselves. And in some European
countries today, there is even a practice of re-socialisation through the convicts'
conduct of their personal blogs under the supervision of the administration or
broadcasting videos that do not contain negative content and comply with moral
standards (such as a dance flash mob of 1,500 Philippine convicts in memory of
Michael Jackson), and as a result change the negative attitude towards convicts by
society for the better [17].
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2.2 Analysis of the legislation on prevention of violation of the rights and freedoms of
convicts

However, the main issue that needs to be addressed today is to reconsider the
introduction of a law that could prevent violations of the rights and freedoms of convicts.
This was to be the Law of Ukraine "On Preventive and Compensatory Measures in
Connection with Torture, Inhumane or Degrading Treatment or Punishment of Convicts
and Detainees, and Introduction of the Institution of Penitentiary Judges"!, the draft of
which was submitted for consideration to the Verkhovna Rada of Ukraine in July 2016,
but at the end of 2017 it was withdrawn from consideration without replacement or at
least the possibility of reconsideration after amendments and modifications. This draft
law was designed to establish preventive and compensatory measures in connection with
torture, inhumane or degrading treatment or punishment of convicted and detained
persons, as well as to establish the subjects and procedures for taking such measures as in
the leading European countries such as Spain, France, Poland, etc. The very need for
appropriate preventive and compensatory measures in Ukraine is required by its
obligations to the United Nations and the Council of Europe. However, the draft was
withdrawn from consideration and it is extremely difficult to answer when it will be able
to attract the attention of the legislator again. Between 2012 and the first half of 2019, the
European Court of Human Rights issued 79 final judgments on violations of the rights of
convicts and detainees, for which Ukraine must pay the applicants monetary
compensation (reimbursement) totalling 1,467,727 EUR.

Instead, the legislator, under the guise of a compensatory mechanism, adopted the
infamous Savchenko Law, which, on the one hand, by recalculating the period of
detention in a pre-trial detention centre, would compensate the persons for the suffering
they experienced during the pre-trial investigation in unsatisfactory conditions of
detention in the detention centre. On the other hand, the Law of Ukraine "On
amendments to the Criminal Code of Ukraine regarding the improvement of the
procedure for the court's admission of the term of preliminary detention to the term of
punishment"? (in the media it is called "the Savchenko Law", according to the name of
the author — MP Nadiia Savchenko) entered into force on 24.12.2015.

The Penitentiary Service of Ukraine previously informed Transparency
International Ukraine, which has only general data on the number of convicts released
from prisons due to these changes in the law. Thus, according to the Penitentiary Service
of Ukraine, from December 26, 2015 to June 3, 2016, 6,420 people were released from
prison. At the same time, 38,933 convicts were sentenced to imprisonment. But
government agencies declined to elaborate — to date, it was not known how many were
released under the Savchenko Law for murder, rape, or other crimes. Relevant
information is not provided by the Judicial Administration, the Prosecutor General's
Office, or the Penitentiary Service. Transparency International Ukraine and the First

! Draft Law of Ukraine “On Preventive and Compensatory Measures in Relation to Torture, Inhuman or
Degrading Treatment or Punishment of Convicts and Detainees and the Introduction of the Institution of
Penitentiary Judges”. (2016). Retrieved from https://ips.ligazakon.net/document/XH3T400Q

2 Law Of Ukraine “On Amendments to the Criminal Code of Ukraine to Improve the Procedure for
Enrollment by a Court of the Term of Pre-Trial Imprisonment”. (2015, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/838-19#Text

°
208


https://ips.ligazakon.net/document/XH3T400Q

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

Instance website obtained this data through their own analysis of the court register. The
study covers the period from December 2015 through August 2016. According to the
data obtained, during this time about 900 people were released who were convicted of
premeditated murder (Article 115 of the Criminal Code of Ukraine'), premeditated
murder in a state of great emotional distress (Article 116 of the Criminal Code of
Ukraine), premeditated murder of the mother of her new-born child, premeditated murder
in excess of the necessary self-defence (Article 118 of the Criminal Code of Ukraine).
According to the verdicts, the average term of imprisonment for these persons was about
11 years (10 years and 10 months). After the recalculation, their time behind bars
decreased on average by almost two years (1 year and 8 months). According to the
Ministry of Justice of Ukraine, 10% of persons released under the Savchenko Law
committed a new crime and returned to prison less than a year after release, and in 2016,
compared to the year before last, robberies increased by 20% [18]. Therefore, the
legislator should pay more attention to the development of a truly compensatory
mechanism, rather than be influenced by criminal subcultures and only imitate this kind
of legislative initiative. Most of the convicts' complaints are related to poor conditions of
detention, inadequate quality of food and medical care.

An example is the case of Honcharuk Vitalii Pavlovych v. Ukraine. During the
transfer between the colonies, the applicant was not provided with antiretroviral therapy
(ART) for about 4 months without justification or good reason. This violated his right to
adequate medical care. A complaint under Article 3 of the Convention has already been
lodged with the ECtHR, which has already been registered with the Court. Although in
this case it is exceedingly difficult to prove the negative impact of a break in ART on the
applicant's health, the issue will be more complex, as the problem of ART
discontinuation is common and systemic. Although there are enough medicines in the
country, in the case of uncommon ART regimens they have to be specially ordered to
places of imprisonment. If the ART regimen is common, the breaks can only be
explained by the negligence of doctors. "The result of the review of this complaint in the
ECtHR should result in amendments to the legislation regarding the inadmissibility of
interruption of ART and strengthening the responsibility of officials and doctors for
unjustified failure to provide ART to convicts and detainees," said Mykhailo Tarakhkalo,
director of the Strategic Affairs Centre at Ukrainian Helsinki Human Rights Union.

Considering the remarks of the ECtHR and other international partners in Ukraine,
the reform of medical care of the State Criminal Law Enforcement Service of Ukraine
was launched. Thus, by the Order of the Government No. 684-r of September 13, 20172,
a new State Institution "Health Centre of the State Criminal Law Enforcement Service of
Ukraine" was established. Such a reform allowed to remove the sphere of medical care
for convicts from the subordination of the State Criminal Law Enforcement Service of
Ukraine, which would allow to avoid conflicts or, on the contrary, corrupt relations
between the administration of the colony and medical workers. In addition, other positive
developments have taken place since the reform, such as for the first time in the history

! Criminal Codex of Ukraine. (2001). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text

2 Order No 684-r “On the establishment of the state institution ‘Health Center of the State Penitentiary
Service of Ukraine’”. (2017, September). Retrieved from https://zakon.rada.gov.ua/laws/show/684-2017-
p#Text
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of the penitentiary system with the assistance of the Administration of the State Criminal
Law Enforcement Service of Ukraine, the USAID regional mission in Ukraine, which
finances the PATH "For Life" project, the International Committee of the Red Cross in
Ukraine, Non-Budgetary Fund "Coalition of HIV Service Organisations", the Public
Health Alliance ICF, the FREE ZONE NGO, and the Public Health Centre of the
Ministry of Health of Ukraine, the implementation of a pilot project on the introduction
of substitution maintenance therapy in penitentiary institutions began based on the
Buchanska penal colony. Fruitful work continues with the international organisation
"Pompidou Group", which is one of the world leaders in the fight against drug addiction.

In addition, in 2018, purchases of medicines and medical equipment for the total
amount of 295 million UAH were made. Aid received from international non-
governmental partners amounted to 19 million UAH. The main donors of such aid were
the Global Fund, the PATH organisation (USAID project "For Life"), and the
International Committee of the Red Cross. Laboratory equipment, emergency medical
care equipment for the diagnosis and treatment of cardiovascular diseases were received,
medical personnel were trained, and medicines for the treatment of socially dangerous
infections were provided by international partners. All this makes it possible in 2019-
2020 to fully provide convicts with treatment for tuberculosis, HIV/AIDS, and to start
selection for the treatment of patients with viral hepatitis C. The coverage of persons
receiving regular antiretroviral therapy is 83%, which exceeds the indicators of the
Ministry of Health of Ukraine for 2018 by 14%. Patients are separately provided with
drugs for the treatment of tuberculosis at the level of 100%. Rapid tests were purchased
to diagnose viral hepatitis C and B, which for the first time in the history of Ukraine will
allow to test the penitentiary population [19].

In view of the above, a number of conclusions can be drawn, the consideration of
which will allow to solve, or at least come closer to solving the outlined problems.

To prevent violations of human rights and promote the protection of human rights,
especially those in conflict with the law in Ukraine, a number of measures should be
taken, in particular:

— ensure adequate funding of the bodies and institutions of the State Criminal Law
Enforcement Service of Ukraine and develop a proper scheme for the use of these funds;

— optimise the organisational and managerial structure of the State Penitentiary
Service of Ukraine by creating modern multifunctional penitentiary institutions with
block detention and a gradual transition to cell detention (except for minimum security
institutions with facilitated detention conditions given the agricultural nature of the latter
and the specifics of their management) based on the model of "dynamic security";

— eliminate high-security, medium-, and maximum-security penal colonies because
they have not lived up to their purpose and are hardly used by prison administrations;

— improve the conditions of detention of convicts and detainees;

— create conditions of detention of convicts, aimed at individualising the serving of
punishment and encouraging law-abiding behaviour (providing, depending on the
behaviour and attitude towards labour, open short-term visits, individual use of TV and
other appliances).

— change the existing system of serving a sentence where the differentiation of
serving a sentence in places of imprisonment has been eliminated;

210



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

— involve the community, volunteers, social educators, coaches, etc. in the
implementation of certain tasks related to the process of execution of sentences and the
activities of the probation service; establish cooperation with local communities, subjects
of social patronage, public, religious and non-governmental organisations in order to
provide probation subjects with qualified assistance, work and housing after release;

— improve the healthcare systems of convicts and detainees, improve the quality of
medical care;

— improve the prison management system and change the approach to production;

— reorganise the systems of professional training of convicts taking into account not
only the interests of production of penitentiary institutions themselves, but also those of
the labour market, as well as possible employment and continuing education after
release;

— introduce the institution of a penitentiary judge to hear cases involving convicts
only;

— introduce institutions of mediation and restorative justice that would promote the
development of the convict's law-abiding behaviour, stimulate a life position that meets
social norms, based on the restoration, preservation, and development of socially useful
qualities and relationships, including with victims of crime, for further adaptation to
independent living out of prison without the use of imprisonment;

— create a state fund to compensate victims of crimes in accordance with court
rulings.

CONCLUSIONS

This study established the need to ensure the development and active implementation of
alternative types of punishment that are not related to imprisonment, since the criminal
subculture that a person meets while serving a sentence of imprisonment constitutes one
of the main determinants that contributes to the becoming and development of a criminal
and professional crime as the most dangerous manifestation. This is confirmed by the
results of the study of professional crime because the connection with the criminal
environment is carried out through it.

Notably, the places of imprisonment hold all the prerequisites for the creation,
development, and maintenance of professional crime. In correctional colonies, criminals
are grouped according to different criteria: common interests and views, acquaintances,
connections out of prison, etc. The question "Do you think that places of imprisonment
can help "improve your criminal skills?" was answered by the majority of respondents in
the affirmative (76%), and only 24% of respondents gave a negative answer. Thus, the
question "While serving your sentence, did you meet with elements of the criminal
subculture in places of imprisonment (prison "residence registration", stratification of
people, etc.)?" most respondents (66%) answered in the affirmative, and 34% — in the
negative. The question "From whom did you first receive information about the norms
and rules of the criminal subculture?" the vast majority of respondents (50%) answered
that they first received such information in places of imprisonment, from convicts (when
they first served their sentences); 18% of respondents stated that they received this
information for the first time in a pre-trial detention centre (temporary containment cell);
22% of people answered that they received it for the first time from acquaintances,
friends, and family members who were out of prison (mostly from those who had
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previously served their sentences); 4% of people answered that they received the above
information for the first time from TV shows and movie series; 2% of respondents stated
that they received it for the first time from police officers, and 3.7% of respondents said
they did not remember where they first received such information [20].

The author of this study also concluded on the necessity of improving the
institution of pre-trial report for the imposition of appropriate punishment; provision of
constant and qualified social and psychological support for convicts, both during
supervisory probation and at the stage of penitentiary probation; establishment of a
system of patronage over convicts released on parole within one year after release;
monitoring behaviour of convicts, checking social conditions, psychological and
emotional states; establishing an effective mechanism for applying approbation
programmes.
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MupocaaBa MuxaiiiBaa saxkosud, Mapis OmenssniBaa Muxaiiis
Bouaoaumup Muxaiisosuy Koccak

Kagpeopa yusinernoco npasa ma npoyecy
JIvgiscokuil Hayionanvhull yHigepcumem imeni leana @panka
JIvsis, Yxpaina

OCOBJIMBOCTI ITIPABA CITAJIKYBAHHS JITEMN,
HAPOKEHUX Y PE3YJIBTATI ITYYHOI'O SAIVIIIHEHHSA

AHotanisi. Ceped iHHOBAYIUHUX MEOUYHUX MEXHONO02IU, W0 RIOBUWYIOMb HAPOOIICYEAHICb,
BUOLNAIOMbCS. OONOMINCHI PenpOoOYKMUBH] MemOoOU NiKY8AHHS Oe3n1io0s, NPpU 3aCMOCYBAHHI AKUX
Odeski abo 6ci cmadii 3auamms ma pPAHHLO2O PO3GUMKY eMOPIOHIE NPOBOOAMbCA NO3a
opeanizmom mamepi. 3a 00NOMO2010 OONOMINCHUX PENnpOOYKIMUSHUX MEXHON02IU (8KIouaiodu
wmyyHe 3anniOHenHs) Oimu HapoOICYIOMbCs 8 CIM'AX, 8 AKUX NUMAHHA 3a4amms ma Noa02ie He
BUPIUEHO NPUPOOHUM WIIAXOM. J[OCHIOMNCEeHHA OXONUI0 NUMAHHA CHAOKO8UX npas oOimel,
HAPOOICEHUX 8 pe3yabmami wmy4noeo 3aniionenus. Cnaokosi npaea OumuHU, HAPOOICEHOT 3a
0ONOMO2010 MEXHONOSTU WMYUHO20 GIOMBOPEHHS, € O0CUMb BANCIUSUMY OISl NOOATLULOSO
300licHenHsa THwux ii npas. Taxum uuHOM, ye Modice cnpusmu 30iUCHEHHIO NpPas OUMUHU, AKI
Manoms mamepiansiy, moomo (iHanco8y ocHogy. Buxonamu yeii 0008 130K MOJ’CHA 8 PI3HUX
Kpainax, 3abesneuusuiu npago OUMuUHU Ha CNAOKYBAHHS, He OUCKPUMIHYIOUU THUUUX 2eHEeMUYHUX
dimetl, OCKiIbKU 8CI Oimu, HAPOOICEHI 3 OOHAKOBUM 00OCA20M NpPaAs, MAKON’C MAIOMb OOHAKOBY
KITbKICMb  Npasoeux ouikyeaws. Taxodc aKyeHmyemscs ysaza HA MOMY, WO OOHIEW 3
Hatleocmpiuux 0pUOUYHUX NPoOIEM CYPOLAMHO20 MaAMEepUHCMea 6 Yxpaini € me, wo 3aKOH He
nepedbavae peecmpayii makoi OUMUHU 8 OP2aHax 0epiHCcasHol peecmpayii vy pasi po3iyueHHs
bambKig-eeHemuKie, cmepmi 2eHemuuHoi Mmamepi abo 000X ceHemMUUHUX OAMBKIE 00
HAPOOCEHHA OUMUHU CYPOSAMHOI0 MAmMip 10, A omaice, NOOAIbUA 008 Yux Oimetl 3a1UUAEMbCA
HeBU3HAYEeHoW. Yuacmv y npocpami CypocamHo20 MAMEPUHCMEd pPOMAOSH MUX IHO3eMHUX
Odeporcas, 8 AKUX 3ACMOCYBAHHS Yb020 Memody 3a00POHEHO, HAPA3l 3aTUUAEMbC AKMYAIbHOIO
npoobnemoro. Cnadkosuii npagoguii cmamyc ocoou, He MiNbKU HAPOOdCeHoi, ane i 3a0YyMaHoi
nicist cmepmi Cnaokooasys I3 3aCMOCYSAHHAM OOHOMINCHUX PenpoOYKMUGHUX TMeXHONO02IH,
3AMUUABCA NO3a NPABOSUM NOAeM Ma NO3ad Y8az20l0 GIMUUSHAHO20 3akonodasys. [l[o0o yvozo
gaxmy eueni Ykpainu npononyioms exmouumu oimeti, 3a4amux niciis cmepmi cnaokooasys, 0o
KOJA CNnA0KOEMYI8 3a 3anogimom cnadkooasys i Hazusamu ix ‘“‘nocmepmuumu Oimomu’”.
Ob0tpyHmosano HACMYNHI YMOBU HAOAHHA mMaxKum Oimsim CHNAOKOBUX NpaAs8. HASAGHICHb
BIONOGIOHO20  BONCGUABNICHHA — CHAOKOOABYs Y  3anoeimi, 30IUCHeHHS  3aNAiOHeHHs I3
3ACMOCYBAHHAM — OONOMIJICHUX — PenpOOVKMUBHUX —MEXHON02Il  BUKTIOYHO 3  2eHEeMUYHUM
mamepianom  cnadkooasys NPOMAOM — WECMUMICAYHO20 CMPOKY, 8CMAHOBIEH020 Ol
NPULIHAMMSA CRAOUWUHU.

KurouoBi cioBa: cnajnkoBi mpasa, IITYYHE 3aIlTiIHEHHS, CyporaTHE MaTEepUHCTBO, IIOCMEPTHA
(mocT™MopTanbHa) penpOIyKIIis.
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FEATURES OF THE INHERITANCE RIGHTS OF CHILDREN
BORN AS A RESULT OF ARTIFICIAL INSEMINATION

Abstract. Among the innovative medical technologies that increase the birth rate, assisted
reproductive methods of treating infertility stand out, in the application of which some or all
stages of conception and early development of embryos are carried out outside the mother's
body. Using assisted reproductive technologies (including artificial insemination), children are
born into families in which the issue of conception and childbirth has not been resolved
naturally. The study covered the issues of the inheritance rights of children born as a result of
artificial insemination. The inheritance rights of a child born through artificial reproduction
technologies is quite essential for the further exercise of its other rights. Thus, it can contribute to
the exercise of the rights of the child, which have a material, i. e. financial basis. It is possible to
perform this obligation in different countries by ensuring that the child has the right to inherit,
without discriminating among other genetic children, because all children, born with the same
amount of rights, also have the same amount of legal expectations. Emphasis is also placed on
the fact that one of the most acute legal problems of surrogacy in Ukraine is that the law does not
make provision for the registration of such a child with the vital records authorities in case of
divorce of genetic parents, death of genetic mother or both genetic parents prior to the birth of a
child by a surrogate mother, therefore, the future fate of these children remains uncertain.
Participation in the programme of surrogacy of citizens of those foreign states in which
application of this method is forbidden currently remains a relevant problem. The hereditary
legal status of a person, not only born but also conceived after the death of the testator with the
use of assisted reproductive technologies, remained outside the legal field and out of the
attention of the domestic legislator. Regarding this fact, scientists of Ukraine propose to include
children, conceived after the testator's death, in the circle of heirs by will of the testator, and call
them “postmortem children”. The following conditions for granting such children inheritance
rights are substantiated.: the presence of a corresponding expression of the will of the testator in
the will, the implementation of fertilisation using assisted reproductive technologies exclusively
with the genetic material of the testator within a six-month period established for accepting the
inheritance.

Keywords: inheritance rights, artificial insemination, surrogacy, posthumous reproduction.

INTRODUCTION

There are many treatments for infertility, ranging from simple interventions, such as
drugs that help a woman ovulate, to more complex procedures, such as in vitro
fertilization (IVF). Surrogacy is associated with married couples, where it is proven that
the wife is not able to bear and give birth to her own children, but still has the ability to
produce ova. In this case, couples can get help through advanced assisted reproductive
technologies (ART) — treatments used to help people achieve pregnancy. The concept of
artificial insemination includes two procedures: insemination and IVF. The first involves
fertilisation of the ovum under natural conditions (i. e. inside the female body), the
second — outside the female body. Both reproductive techniques are designed to help

215



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

conceive a child, however, each of them has its own indications and features [1]. For
example, artificial insemination, sometimes called intrauterine insemination (IUI),
involves the insertion of sperm from a male partner (or donor) into a woman's uterus
during or just before ovulation. IUIs can help couples with so-called unexplained
infertility, or couples who have minor sperm abnormalities, achieve pregnancy. To date,
in vitro fertilization (IVF) is considered the most reliable method. The essence of the
method is to fertilise the ovum outside the body using the sperm of a partner or donor.
The fertilised ovum is implanted in the uterus, then the pregnancy proceeds as usual. It
has become possible to delay the IVF process due to cryogenics, which is described as
the science of freezing, subsequent defrosting and regeneration of body parts. Since the
late 1970s, medical technicians have been able to freeze sperm and ova before they are
combined for fertilisation. Significant is the fact that after fertilisation, embryos can also
be stored frozen until implantation.

At present, surrogacy is a form of ART when a woman (surrogate mother) agrees
to bear and give birth on behalf of another person or couple, the so-called “authorised
parent(s)” or “alleged parent(s)” [2]. In other words, the surrogate mother “leases” her
uterus to implant an embryo derived from the sperm and ova of the prospective parents.
This agreement is called a gestational agreement. The problem is whether the child is
considered the legitimate child of the prospective parents or the surrogate mother. The
ability to classify a child from a legal standpoint will make it easier to determine from
whom the child has the right to inherit. Understanding the legal fate of gestational
surrogacy is also crucial in determining a child's inheritance rights. In this context, the
issue of genetic relatedness deserves attention, which is conditionally divided into two
different types: traditional surrogacy and gestational surrogacy. Traditional surrogacy, as
defined in the 8th edition of Black's Legal Dictionary, is “a pregnancy in which a woman
provides her own ovum, fertilised by artificial insemination, bears a foetus, and gives
birth to a child for another person.” As for gestational surrogacy, this concept is
contained in the same publication and is considered as “pregnancy, when one woman
(genetic mother) gestates an ovum that is fertilised, and another woman (surrogate
mother) gestates a foetus and gives birth to a child” [3]. Although traditional surrogacy
has been the only way to conduct surrogacy for most of history, over the past 30 years,
gestational surrogacy has become the more popular of the two types of surrogacy. This
not only allows both parents of a heterosexual couple to have a biological relationship
with their child, but also helps to eliminate some legal and emotional problems that arise
from the genetic connection of a surrogate mother with the child she is gestating.

Another factor that distinguishes types of surrogacy is the payment for surrogacy,
which includes compensated surrogacy (so-called commercial surrogacy) and altruistic
surrogacy [4]. Commercial surrogacy refers to any surrogacy agreement under which the
surrogate mother receives compensation for her services, apart from a compensation for
medical expenses. In case of altruistic surrogacy, a woman must act as a surrogate
mother with the consent of the prospective parents without receiving any income from
the act, but may still receive payment to cover certain surrogate mother's expenses, such
as travel expenses, medical care, etc. These two types differ in the desire to undergo the
procedure, either performing it selflessly and without reimbursement demands, or
performing it with compensation. The third factor that classifies the types of surrogacy is
where it ends. This factor mainly classifies the place of the procedure: domestically or
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abroad. The location of the home can be chosen by prospective parents who live in a
country with careful and clear rules of surrogacy. Being in a country where there are no
surrogacy rules, or in a country that prohibits such actions, the intended parents will have
no choice but to carry out the procedure abroad. If there is a possible danger, a person has
the right to use the so-called “deferred parenthood” — cryopreservation of sperm for
further use during artificial insemination, which can occur in a number of years. In this
regard, the term “posthumous (postmortem) reproduction” refers to the birth of a child
after the death of each parent. From a historical standpoint, the corresponding fact made
provision for the conception of a child by both parents, but its birth — after the death of its
father. Currently, posthumous conception with the use of cryopreserved sperm and
embryos is used. In modern medical technology, it has become possible to obtain the
required amount of sperm from a recently deceased man for further use in in vitro
fertilisation programmes. This technique has become known as “postmortem sperm
production” and tends to increase in cases of reproductive problems [5].

Against the background of the growing popularity of these technologies, in practice
there are several complex issues regarding the exercise of the rights of children born in
the above ways. The birth of a child automatically gives rise to its rights and
responsibilities, which are inextricably linked to parents and families, and which, even
after the death of relatives, will affect the issue of inheritance and the rights of legal
heirs. For children born by artificial insemination, the division of their share of the
inheritance seems much more difficult than for children born in traditional families. In
this regard, the need for a scientifically sound search and identification of the specific
features of the right to inherit children born as a result of artificial insemination becomes
quite relevant. To achieve this purpose, the following tasks of the study are defined: 1) to
consider specific mechanisms of legal regulation of the right to inherit by children born
due to assisted reproductive technologies in Ukraine and in some foreign countries; 2) to
identify problems in the implementation of the inheritance rights by children born as a
result of artificial insemination; 3) to determine ways to solve the relevant problems of
exercise of the inheritance rights by children born as a result of the use of the mechanism
of assisted reproductive technologies.

The scientific literature lacks comprehensive studies of legal relations that arise
within the institution of surrogacy, with the exception of articles that fragmentarily cover
the issues and problems that emerge from the use of assisted reproductive technologies.
In general, certain issues of the subject matter were considered by Ukrainian and foreign
scientists, whose works were used in the study. In the process of scientific research the
studies by H.V. Anikina [6], V. Valakh [7], O.A. Yavor [8], D. Hudyma [9], F. Dakhno [5],
E. Zhuravlova [10], A. Kasatkina [11], J. D'Almaine [12], K. Kirichenko [13],
O.Kukharev [14], O. Malkin [15], I. Rosenblum [16], O. Rozgon [17], M.J. Xavier [18],
E. Riabokon [19], D. Savulescu [20], R. Stefanchuk [21], K. Tremellen [20], S. Simana [22],
O. Shyshka [23] and others.

1. MATERIALS AND METHODS

The methodological basis of the study includes such methods as: dialectical, comparative
law, historical law, analysis and synthesis, Aristotelian, dogmatic, analogy, legal
modelling, etc. The leading method in the research process was the dialectical method of
cognition of phenomena and processes, which allowed to determine the state, directions
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and prospects of research and legislative developments in the field of legal regulation of
surrogacy in Ukraine and inheritance of children born by artificial insemination. A
special place is also occupied by the comparative legal method, which was used in the
comparative analysis of the current Ukrainian legal provisions in the field of inheritance
based on the results of the approbation of surrogate motherhood with the systems of
legislation and scientific developments of other states, in order to identify positive
legislative practice that would be appropriate and eligible for approbation on the territory
of Ukraine, considering the specific features of the legal system in this country.

The historical and legal method facilitated the study of the genesis of the
development of legislation governing the use of assisted reproductive technologies in
Ukraine and foreign countries in the context of regulating the inheritance of newborns
with the use of such technologies; methods of analysis and synthesis were used to
establish the nature and content of the powers of heirs born as a result of artificial
insemination. Furthermore, these methods allowed to outline the variability of legal
definitions of the concept of “surrogacy” at both the doctrinal and legislative levels.

Analysis of the literature indicated that the institution of surrogacy was not an
independent subject of study in the research of post-Soviet countries in recent years, the
dissertations covered only issues related to the establishment of parental rights under the
use of surrogacy, the legal nature of surrogacy, the implementation of constitutional
human rights. Despite the considerable number of studies in the field of surrogacy, the
legal regulation of this institution remains imperfect, the interpretation of terminology is
especially difficult. Furthermore, the elimination of gaps by the legislator is extremely
slow, which does not correspond to the modern development of the outlined legal
relations. Given the above, it can be argued that the outlined issues do not lose their
relevance, given the innovative component of modern realities, and require additional
study, proposals and recommendations to improve the current legal regulation.

The Aristotelian method allowed to identify gaps in the current national legislation
of Ukraine in the subject area. With the help of the dogmatic method, conclusions were
formulated in accordance with the purpose of the study. The method of analogy allowed,
considering the experience of foreign countries, to draw a conclusion about the need to
reform the domestic legal field and focus on promising innovations of family and civil
legislation. During the formulation of legislative proposals, the normative-semantic
method, logical methods of cognition and the method of legal modelling were used.

The methodology used is conditioned by the purpose of the study and the outlined
tasks, which, in turn, allowed to maximally cover the issues indicated in the study and
propose an original solution to the problems arising in law enforcement in modern
realities.

2. RESULTS

In modern conditions, a special place is given to the problems of establishing paternity
and motherhood during the use of artificial insemination. In this regard, a correct
interpretation of the definitions of “biological child” and “heir” is required. The legal
status of the embryo of the child which was conceived during the life of the testator at
use of the concluded contract on surrogacy has significant features. The Family Code of
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Ukraine' quite clearly describes the legal relationship between a surrogate mother and the
child's genetic parents. According to Article 123, part 2, the parental rights to the new-
born belong exclusively to the spouses who are biological parents. If an embryo
conceived by a married man and another woman is implanted in his wife's body, the child
is considered to be born of a spouse. In the case of application of a contract for the
provision of services, according to O. Rozgon, the relevant legal document must be
concluded before conception of the child, due to the fact that after conception it will be
an agreement on the assignment of an already conceived or born child [17]. Therefore,
the testator must be alive at the moment of the conclusion of this contract, and in case of
death a will must be written in advance in favour of the yet unborn child, which will help
protect the interests of the child.

In accordance with the law, surrogacy in Ukraine has the following features: a
surrogacy agreement, which was concluded on a commercial basis (that is, implying
payment of a fee to a surrogate mother), is permitted in Ukraine and has no restrictions
on the amount of remuneration; there is no need to obtain permission from the
guardianship authority (as in the case of adoption). However, the adoption itself is also
not required: at the birth of a baby, surrogate mother simply writes permission to transfer
the child to biological parents. It is also not envisaged to consider the case in court, all
legal relations are regulated primarily by the Family Code of Ukraine? and the concluded
agreement; the birth certificate immediately indicates the names of the biological parents;
the parental rights to the child belong entirely to the genetic mother and father; the
surrogate mother cannot make any claims and declare her motherhood. Also, the basis of
legal regulation is the Law of Ukraine “On the basis of legislation on healthcare™ and the
Procedure for the use of assisted reproductive technologies in Ukraine, approved by the
Order of the Ministry of Health of Ukraine No. 787 dated 09.09.2013*. Notably, there is
also a list of special legal requirements for medical institutions that render medical
services during the surrogacy procedure. This suggests that the current legislation of
Ukraine lays the foundation for the possibility of using assisted reproductive
technologies, one of which is surrogacy.

Recently, legal scholars have had quite serious discussions regarding surrogacy,
concerning the rights and obligations of future children born as a result of using the
appropriate method. Notably, the leading issues that remain unresolved by law include,
inter alia, the procedure for registration of a child in the state registration of civil status,
born to a surrogate mother — in case of divorce of genetic father and mother, in case of
death of genetic parents (or one of the parents) at the time of birth. It is not possible to
precisely determine the future fate of these children at the legislative level. Particularly
acute in modern realities is the issue of participation in surrogacy programmes for
citizens of states where the use of a suitable method of infertility treatment is prohibited

! Family Code of Ukraine. (2002, January). Retrieved from
https://protocol.ua/ua/simeyniy kodeks ukraini_stattya 123/

2 Ibidem, 2002.

3 Law of Ukraine No 2801-XII “On the basis of legislation on healthcare”. (1992, November). Retrieved
from https://zakon.rada.gov.ua/laws/show/2801-12#Text

4 Order of the Ministry of Health No 787 “On approval of the Procedure for the use of assisted
reproductive technologies in Ukraine”. (2013, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/z1697-13#Text
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at the legislative level. The problems related to the execution of documents for the export
of children born in Ukraine as a result of the legal process of infertility treatment by
surrogacy and who are registered with the civil registry office as children of their
biological parents remain unresolved. Accordingly, there is a risk that parents will be
forced to leave the child in Ukraine. In this regard, it is necessary to note the following
legislative initiatives that were registered in the Verkhovna Rada of Ukraine in 2011: 1)
the draft Law of Ukraine No. 8282 “On Amendments to Certain Legislative Acts of
Ukraine on Restrictions on the Use of Auxiliary Reproductive Technologies” dated
23.03.2011!, which made provision for the introduction of a ban on the use of the
surrogacy method for citizens of countries where the use of this infertility treatment is
banned, and contained a number of uncertain points about the procedure and process of
fixing the countries concerned; 2) draft Law of Ukraine No. 8703 “On Foster Care” dated
17.06.2011%, which made provision for an increase in the number of persons (non-
married couples, single women or men), the introduction of social requirements, the
division of foster care into public and private, regulatory consolidation of some issues of
surrogacy. However, the proposed draft laws have not passed the approval procedure in
the Verkhovna Rada of Ukraine and remain unfinished.

Addressing the specific features of inheritance by such children, it is worth noting
that, according to Article 1222 of the Civil Code of Ukraine®, heirs by will and by law
can be individuals who are alive at the time of the opening of the inheritance, as well as
persons who were conceived during the life of the testator and who were born alive after
the opening of the inheritance. Thus, to be recognised as an heir, a person must be born
alive, or at least be conceived during the life of the testator. Thus, the hereditary legal
status of a person, not only born but also conceived after the death of the testator with the
use of assisted reproductive technologies, remained outside the statutory requirements. In
other words, the exercise of the inheritance rights by persons conceived after the opening
of the inheritance is ruled out by Ukrainian legislation. This, in turn, indicates that
inheritance law does not fully consider the achievements of modern medical science and
the specific features of the relevant legal relationship. The latest innovative scientific
technologies give a reason to take a different approach to the analysis of the problem of
conceiving a child after the death of its parents. Furthermore, natural disasters,
anthropogenic disasters, the widespread spread of cancer, numerous war zones indicate a
considerable number of deaths of persons of reproductive age. Frozen gametes are
capable of retaining their properties under appropriate conditions for a long time;
therefore, the conception of a child born through their further use may take place well
after the death of the testator. And despite the fact that in 1980 the first case of not only
posthumous birth, but also of the posthumous take-off of reproductive material was
already described, there is no proper legal regulation of this procedure and its subsequent
consequences in almost any country in the world [18].

' Law of Ukraine No 8282 “On Amendments to Certain Legislative Acts of Ukraine on Restrictions on the
Use of  Auxiliary  Reproductive  Technologies”. (2011, March). Retrieved  from
http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 2?pf3516=8282&skl=7

2 Law of Ukraine No 8703 “On Foster Care”. (2011, June). Retrieved from
http://wl.cl.rada.gov.ua/pls/zweb2/webprocd 2?pf3516=8703&skl=7

3 Civil Code of Ukraine. (2003, January). Retrieved from
https://protocol.ua/ua/tsivilniy kodeks ukraini_stattya 1222/
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The possibility of conception after the death of the testator creates the problem of
exercise of inheritance rights by such children. Thus, the presumption of paternity
established in Article 122 of the Family Code of Ukraine!, which determines the origin of
a child born before the expiration of ten months after the dissolution of marriage, cannot
be applied to this legal relationship. It is proposed to call children conceived after the
death of the testator from the latter's genetic material by ART “post-mortem children”,
from Latin “post mortem” — after death. Assisted reproductive technologies allow the use
of donor and cryopreserved gametes in artificial insemination, which can cause certain
legal issues, in particular, regarding the child's inheritance rights.

Legislation in different countries has a different position on this matter. In the
United States, major litigation revolves around embryos after the divorce of potential
parents. Ex-husbands do not intend to pay child support for children conceived without
their consent. To resolve this conflict, a law was adopted in Arizona stipulating that in
case of divorce, the embryos must be transferred to the former spouse who wishes to
have a child. According to a state Supreme Court ruling, an Arizona woman cannot use
frozen embryos fertilised by her ex-husband to have children, and she must donate them.
According to court documents, Ruby Torres fertilised ova before cancer treatment in
2014. At the time, she and her then-partner John Joseph Terrell signed an agreement at a
reproductive health clinic stating that if they shared embryos, they could be transferred to
another couple or used by one of them to have children — but only with the “express
written consent of both parties”. A few days later, the couple married and underwent in
vitro fertilization, viable embryos were frozen and preserved. Court documents say that
Torres's chemotherapy caused a “significant reduction in her reproductive function”. The
family court initially ruled in Terrell's favour, declaring that his “right not to be a forced
father outweighs (Torres's) right to have a child and the desire to have a biologically born
child”. The appellate court then overturned the family court's decision and ruled in
Torres's favour. In its decision, the Arizona Supreme Court pointed to the contract and
the conditions under which embryos “cannot be used for conception against the will of a
partner”, but because the couple could not agree, the court ruled that under the contract,
the court could only award direct embryo donation” [24]. According to E. Trenchman, an
ambiguous and aggressive law was passed that would order judges to ignore the parties'
wishes regarding the future of their genetic material and the future of their
descendants [25].

The regulatory framework governing post-mortem reproduction varies from
country to country. In some countries, such as Germany and France, post-mortem
reproduction is prohibited. The key points in determining the origin of a posthumously
conceived child from deceased parents, according to foreign legislation, is the consent of
the deceased to post-mortem reproduction and their consent to be the father of such a
child. Traditionally, in order to inherit, it is necessary to be alive on the day of the
testator's death or to be conceived before their death, but this rule has already been
changed in 21 US states and the Canadian province of British Columbia, where
posthumously conceived children have the right to inherit. However, apart from
establishing their origin from the testator, there are several additional conditions for the

! Family Code of Ukraine. (2002, January). Retrieved from
https://protocol.ua/ua/simeyniy kodeks ukraini_stattya 123/
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emergence of their inheritance rights. According to the legislation of those states in
which posthumous reproduction is not only practiced but also regulated in detail, the key
condition for its implementation and further establishment of the child's descent from a
person who provided their genetic material but died before conception is the person's
consent to posthumous use of assisted reproductive technologies. The form of such
consent must, as a rule, be in writing. In the absence of a written expression of will,
consent, for example in Israel, can be established by a court. The fact is that intravital
cryopreservation of genetic material (gametes, embryos) by itself does not necessarily
indicate an intention to resort to posthumous reproduction: in some cases, when donating
genetic material and creating embryos, only their intravital use is planned for the purpose
of giving birth to a child, in others — both types of reproduction are meant (intravital, and
in case of failure — post-mortem), or the task of posthumous conception is directly posed,
considering the expected or supposed death of a person who seeks to have a child. For
greater certainty in establishing a person's will for posthumous reproduction (consent or
absence, identification of the person authorised to dispose of the deceased's genetic
material), Israeli lawyer Irit Rosenblum proposed a so-called biological testament that
can be made by Israeli servicemen with regard to their deaths excludes the possibility of
having children. The author of this idea proceeds in part from the fact that frozen
gametes and embryos are objects of property rights [16]. A well-known company New
Family currently operates in Israel, which develops and stores such documents. To date,
it has made about 5,000 wills [26].

Establishing the origin of children born as a result of posthumous use of ART
abroad is regulated separately. The registration of the deceased as the father of a child in
case of post-mortem conception, except for the consent of the deceased to the post-
mortem use of his genetic material, is conditioned by his written consent to be the father
of such a child. Such a condition is contained, for example, in the Uniform Parentage
Act! approved in most US states, which concerns cases of posthumous birth of children
only to spouses, and the UK Fertilisation and Human Embryology Act®. The latter makes
provision for the registration of the deceased husband as the father of the child even
when the woman, after the death of the specified man, but with his consent (moreover, a
written one) to be registered as the father of the child, was implanted with an embryo
created using donor sperm, that is, when the deceased is not the genetic father of the
child. A record of the paternity of the deceased husband in both cases (both in case of the
genetic origin of the child from the deceased, and when using the donor sperm under
these conditions) is made if the child's mother indicates it in writing no later than 42 days
(no later than 21 days in Scotland) from the date of birth of the child. The marital status
of the parents is irrelevant. This approach corresponds to the theory of intention, which
underlies the emergence of parental rights in cases of ART [13]. In the absence of written
consent to register the child's father and the deceased's intention to be its father, as stated

"Uniform Parentage Act. (2017, October). Retrieved from https://www.uniformlaws.org/HigherLogic/System/
DownloadDocumentFile.ashx?DocumentFileK ey=e4a82c2a-f7cc-b33e-ed68-47ba88c36d92 & forceDialog=0

2 Human  fertilisation and  Embriology =~ Act (2008,  December).  Retrieved  from
https://www legislation.gov.uk/ukpga/2008/22/contents
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in the commentary to the US Uniform Probate Code', which includes provisions on the
origin of children, paternity can be confirmed by other convincing evidence.

Article 1116 of the Civil Code of the Russian Federation? stipulates that “citizens
who are alive at the time of the opening of the inheritance, as well as conceived during
the life of the testator and born alive after the opening of the inheritance” may be called
upon to inherit. In the “Medical Encyclopaedia”, conception is interpreted as “the
occurrence of pregnancy”, which includes “fertilisation of the ovum and implantation of
a fertilised ovum”. If an ovum has been fertilised but not implanted in a woman,
conception is not considered to have occurred. Russian law has not yet defined the legal
status of the embryo obtained by IVF?. In other words, when the Family and Civil Codes*
were written and clarified, childbirth took place mostly naturally, and nowadays the
legislation does not keep up with medical technologies. In Russia, when concluding an
IVF agreement, lawyers advise to immediately think about the possible divorce or death
of one of the participants and indicate who has the right to dispose of the fate of embryos.
In particular, there are court precedents where one of the parties has in fact been forced
into parenting against their will. Thus, a married couple from Moscow signed a contract
with one of the capital's reproductive clinics, the ova were fertilised and placed in a
cryogenic storage. Soon the man decided to divorce and hoped that this process would
serve as the basis for the destruction of embryos [27]. However, in 2014, the Moscow
City Court denied the plaintiff's claims. The reason is that both have signed an informed
consent, where, in case of divorce, the right to dispose of the embryos passes to the
woman. Another court precedent occurred in Rostov-on-Don in 2018. The woman and
her husband signed a contract with a reproductive clinic for in vitro fertilisation. The first
attempt was unsuccessful, and soon the man, who was 30 years older than the woman,
died. After the funeral, the widow attempted to make a second IVF attempt, but it turned
out that prior to all medical manipulations the man and woman signed an agreement that
in case of death of one of them, the clinic must dispose of all biomaterial, which was
ultimately destroyed.

Judicial practice in the United States led to a positive solution to the issue of the
possibility of inheriting the father's property by his posthumously conceived children.
Thus, since the 1990s, lawsuits have been filed in the country at the request of mothers of
children conceived after the death of their parents to receive social benefits in connection
with the loss of a breadwinner (Social Security Survivors" Benefits). In accordance with
the legislation governing such payments, in deciding whether the applicant is the child of
the insured, the same law shall apply as would have been applied by the court in
determining the right to inheritance under the law after the deceased’. Therefore, the right
of posthumously conceived children to monthly insurance benefits began to be linked by

' Uniform Probate Code. (2020, January). Retrieved from https://www.uniformlaws.org/Higher
Logic/System/DownloadDocumentFile.ashx?DocumentFileKey=df980b01-7c0-d66e-20fb-8b7425Dialog=0
2 Civil Code of the Russian Federation (part three). (2001, November). Retrieved from
http://www.consultant.ru/document/cons_doc LAW_34154/620cbac8df1078128tbd57102ac4959876e857¢/
3 Ibidem, 2001.

4 Family Code of Ukraine. (2002, January). Retrieved from
https://protocol.ua/ua/simeyniy kodeks ukraini stattya 123/; Civil Code of Ukraine. (2003, January).
Retrieved from https://protocol.ua/ua/tsivilniy kodeks ukraini stattya 1222/

3 U.S. Code. Retrieved from https://www.law.cornell.edu/uscode/text/42/416
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the courts to whether children could be considered heirs of the deceased by law,
governed by the law of that state in which the deceased resided. In 2005, the California
Hereditary Code was described as the most modern in approbation of approaches to
solving the issue of the possibility of inheritance by posthumously conceived children of
the testator. It stipulates the following conditions of inheritance by a posthumously
conceived child of the testator: written consent of the testator for the posthumous
conception of a child using his genetic material (which can be revoked or changed by the
testator also in writing); limitation of the period of conception (“in utero”) to a two-year
period from the date of the death certificate or the court's decision to establish the fact of
death, if it preceded the issuance of the certificate; the appointment by the testator of a
person to exercise control over the use of their genetic material; notice after opening the
inheritance by such a person (by registered mail with acknowledgment of receipt) about
the presence of the genetic material of the testator for the purpose of posthumous
conception. The notice must be sent to the person authorised to control the distribution of
the deceased's property or payments in connection with their death, not later than four
months from the date of issuance of the death certificate or court decision to establish the
fact of death, if it preceded the issuance of the certificate’>®. In California, the child's
exercise of the inheritance rights in such cases is guaranteed by the fact that, after
receiving notification, the person authorised to control the distribution of the property of
the deceased or social benefits in connection with his death does not have the right to
distribute this property or give orders for such benefits before the expiration of the two-
year period (the start of which is defined in the manner specified above), unless the birth
of a posthumously conceived child would not affect such distribution and payments, or a
written message was received with a personal signature, and also signed by a witness,
that the person does not want his the genetic material used after his death to conceive his
child. During this period, the issue of the distribution of the deceased's property or
receiving social benefits in connection with his death may be decided in court at the
request of the person concerned, provided that it will not cause property damage to the
posthumously conceived child of the deceased'.

The study allowed to state the following:

- in Ukraine, the following aspects are not regulated at the legislative level: the
procedure for registering a child with the state registration of civil status acts born of a
surrogate mother, in the event of a divorce of the genetic father and mother, or in the
event of the death of the genetic parents (or one of the parents) at the time of the child's
birth; procedural issues of paperwork for the export of children from Ukraine, born as a
result of the legal process of infertility treatment by surrogacy and registered with the
civil registry office as children of their biological parents;

- the possibility of conception after the death of the testator creates the problem of
exercise of inheritance rights by such children. Thus, the presumption of paternity
established in Article 122 of the Family Code of Ukraine?, which determines the origin of
a child born before the expiration of ten months after the dissolution of marriage, cannot
be applied to this legal relationship. It is proposed to call children conceived after the

! California Probate Code. Retrieved from https://codes.findlaw.com/ca/probate-code/prob-sect-249-5 html
2 Family Code of Ukraine. (2002, January). Retrieved from
https://protocol.ua/ua/simeyniy kodeks ukraini_stattya 123/
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death of the testator from his genetic material with the help of ART “post-mortem
children”. Assisted reproductive technologies allow the use of donor and cryopreserved
gametes during artificial insemination. This can cause legal issues, in particular with
regard to the child's inheritance rights;

- the testator's consent to posthumous reproduction and the limitation of the period
of conception of the child, as mentioned above, are recognised abroad as necessary
conditions for calling for the inheritance of his posthumously conceived children, but in
order not to imbalance the regulation and the period of conception or time of birth of the
child-heir, is defined more thoughtfully and humanely, and also the additional rules
providing certainty of relations and preservation of hereditary property are established.

3. DISCUSSION

In legal doctrine, there are two opposing positions on the possibility of recognising
inheritance rights for a child in Ukraine who was not only born but was conceived after
the discovery of the inheritance. Proponents of the former deny the possibility of
inheritance by post-mortem children, basing their position on the legal uncertainty that
arises between the day of the opening of the inheritance and the possible birth of a child,
which in turn can destroy the structure of all inheritance law [23]. E. Ryabokon
emphasises that a will made in favour of a child conceived in the future must be declared
invalid, and not based on a special rule of Article 1257 of the Civil Code of Ukraine',
given the absence of violations regulated by it as grounds for invalidity (nullity) of the
will, and under Part 1 Article 203 of the Civil Code of Ukraine?, which, among the
general conditions of the agreement, determines that the content of the transaction may
not contradict the Civil Code, other acts of civil legislation, as well as the interests of the
state and society, its moral principles [19]. However, opposite opinions are also
expressed in relation to the issues under study.

In particular, D. Hudyma [9], A. Malkin [15] consider it appropriate to admit
persons conceived as a result of IVF to inheritance after the death of the testator, by
introducing corresponding changes to the current legislation. Some legal scholars
conclude that the state of modern legislation allows to inherit persons born as a result of
posthumous reproduction. Thus, O.A. Yavor came to the conclusion that the testator's
child belongs to the heirs of the first order, regardless of the method of conception and
gestation, as well as regardless of the date of birth after the death of the testator, if the
testator left genetic material during his lifetime for a specific purpose regarding the
subsequent birth of the child [8]. A. Kasatkina takes a similar position with the only
caveat that the birth of a post-mortem child must take place within one year from the date
of the opening of the inheritance [11].

The lack of legislative regulation of the problems of inheritance by persons
conceived after the opening of inheritance forced researchers to look for other
possibilities of solving them. Scientist V. Valakh proposes to use the mechanism of
changing the order of obtaining the right to inherit, defined by Article 1259 of the Civil

! Civil Code of Ukraine. (2003, January). Retrieved from
https://protocol.ua/ua/tsivilniy kodeks ukraini_stattya 1222/
2 Ibidem, 2003.
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Code of Ukraine', considering the possibility of birth of a biological descendant of the
testator. The author also considers it possible to establish such a condition of the will as
the conception of a child after the death of the testator using his biological material. This
is conditioned by the fact that the conscious desire of two people to give birth to an heir,
even after the death of one of them, cannot be considered illegal, and therefore there is no
reason to declare such a condition of the will invalid in court [7]. According to O.
Zhuravlova, it is advisable to extend the legal status of nasciturus to a post-mortem child
born in accordance with the will of the testator within a certain time after the opening of
the inheritance [10]. The legal literature also suggests that the only way to transfer
property from the inheritance to a person who was not conceived on the day of the
opening of the inheritance is a testamentary renunciation [28].

The current legislation of Ukraine does not consider a legal heir, or a person
conceived and born after the death of the testator with the use of assisted reproductive
technologies to be legal. However, the recognition of the testator as the heir of a post-
mortem child concerns not only the implementation of the principle of freedom of will,
but is also closely related to the personal non-property right of an individual to
reproductive choice. According to R. Stefanchuk, the meaning of this right refers to a
person's choice of the way in which they will perform a reproductive function — by
natural biological means or using safe, effective, affordable, and acceptable assisted
reproductive technologies permitted in Ukraine and international treaties, consent on the
binding nature of which was granted by the Verkhovna Rada of Ukraine [21]. According
to O. Kukharev, it is possible to expand the personal inalienable human right to
reproductive function, including in its content the choice of the timing of this function —
during the life of the person or after their death [14]. The scientist believes that, despite
the fact that artificial insemination from the genetic material of the testator is carried out
after their death, the exercise of the right to reproductive choice in this case can
reasonably be recognised as a person's consent to such reproductive technology. The
regulatory potential of private law in the context of its adequate impact on hereditary
relations is not fully used, which requires amendments to the Book 6 of the Civil Code of
Ukraine®. In particular, to expand the dispositive basis of inheritance law, A. Kukharev
proposes to include the children of the testator, conceived after his death in the circle of
heirs by will. It is proposed to call such persons “post-mortem children”. The lawyer
substantiates the following conditions for granting them inheritance rights: the presence
of appropriate will of the testator in the will, insemination with the use of assisted
reproductive technologies exclusively by the genetic material of the testator within six
months established for acceptance of the inheritance. Notably, the proposed innovation
will contribute to the implementation of the principle of freedom of will and the exercise
of personal non-property right of the testator to reproductive choice.

However, not all modern bioethics experts agree with the thesis that new
reproductive technologies bring future generations only benefit. Any interference with
the natural process can have negative consequences. Scientific advances allow to extract
and use the gametes of a deceased person, thus creating a child after the death of the

! Civil Code of Ukraine. (2003, January). Retrieved from
https://protocol.ua/ua/tsivilniy kodeks ukraini_stattya 1222/
2 Ibidem, 2003.
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genetic father. Sh. Simana, examining and comparing the legislation governing post-
mortem reproduction in the United States, Britain, Australia, and Israel, concludes that
each country has its distinctive features, but there are three common elements: legal
ambiguity, requiring prior consent and permission from the partner, but not their parents,
to remove and use the deceased's gametes. The scholar states that courts often do not
comply with the law, and therefore there are no clear guidelines for post-mortem
reproduction [22]. S. Simana gives three excuses for the implementation of posthumous
reproduction in the absence of prior consent of the deceased. The first excuse is related to
the interest in ‘““genetic inheritance”, which reflects the desire of people to leave a
“particle” of themselves in the world and maintain the chain of succession. The second
justification concerns the model of autonomy of “respect for desires”, according to which
people should be treated the way we assume that they would like to be treated. The third
excuse affects the interests of the partner and parents of the deceased, as well as the new-
born child.

Based on the results of this scientific discussion, the following conclusions can be
drawn:

- in modern realities in Ukraine, there are opposing positions on the possibility of
recognising inheritance rights for a child who was not only born but was conceived after
the discovery of the inheritance. Some deny the possibility of inheritance by post-mortem
children, others consider it appropriate to allow the inheritance of persons conceived as a
result of IVF after the death of the testator, by introducing appropriate changes to current
legislation;

- legal scholars substantiate the following conditions for granting hereditary rights
to children born as a result of artificial insemination: the presence of appropriate will of
the testator in the will, insemination with the use of assisted reproductive technologies
exclusively by the genetic material of the testator within six months. The proposed
innovation will contribute to the implementation of the principle of freedom of will and
the exercise of personal non-property right of the testator to reproductive choice.

CONCLUSIONS

Recent advances in medical technology have led to possible conflicts with succession.
Three specific medical advances that cause inheritance laws to malfunction are artificial
insemination, surrogacy, and post-mortem children. Assisted reproductive technologies
allow the use of donor and cryopreserved gametes in artificial insemination, which can
cause legal issues, in particular the right to inherit the child. It can be concluded that
hereditary relations involving children born through artificial insemination require
detailed legislation, such children are the most vulnerable subjects of these relationships,
so there are many problems in this area of law enforcement. Existing legal provisions do
not meet the interests of heirs, such as surrogate mothers and post-mortem children. The
following issues remain unresolved in legislation: the procedure for registration of a child
born to a surrogate mother, in case of divorce of the genetic father and mother, in case of
death of the genetic parents (or one of the parents) at the time of the child's birth; issues
related to the execution of documents for the export of children from Ukraine who were
born as a result of the legal process of infertility treatment by surrogacy and who are
registered with the civil registry office as children of their biological parents. It is also
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necessary to point out the fact that the possibility of conception after the death of the
testator creates a problem of exercise of inheritance rights by such children. Therefore,
the presumption of paternity established in Article 122 of the Family Code of Ukraine,
which states the origin of a child born before the expiration of ten months after the
termination of marriage, cannot be applied to this legal relationship.

As a result of the analysis, it was concluded that the consent of the testator to
posthumous reproduction and the limitation of the period of conception of a child are
recognised abroad as necessary conditions for inheritance by posthumous conceived
children, but in order not to unbalance the regulation and not violate the interests of all
persons involved, a period that limits the period of conception or birth of a child-heir is
determined more thoughtfully and humanely, and additional rules are established to
ensure certainty of relations and preservation of hereditary property. In Ukraine, there are
opposing views on the possibility of recognising inheritance rights for a child who were
not only born but also conceived after the discovery of the inheritance. Some legal
scholars deny the possibility of inheritance by post-mortem children, others consider it
appropriate to allow the inheritance of persons conceived as a result of IVF after the
death of the testator, by introducing appropriate changes to current legislation. Lawyers
substantiate the following conditions for granting hereditary rights to children born as a
result of artificial insemination: the presence of appropriate will of the testator in the will,
insemination with the use of assisted reproductive technologies exclusively by the
genetic material of the testator within six months. The proposed innovation will
contribute to the implementation of the principle of freedom of will and the exercise of
personal non-property right of the testator to reproductive choice.

These circumstances demonstrate that the legislation of Ukraine does not fully
consider the current achievements of reproductive medicine. At present, the legislator
must clearly identify possible options for the development of events, because these issues
are increasingly arising in practice and remain, unfortunately, unresolved. Furthermore,
as a result of the proposals made by lawyers, it will be possible to avoid many
controversial issues in establishing the inheritance rights of children born with the help of
assisted reproductive technologies.
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Anexcanapy I'pubinua

Kageopa biznecy ma aominicmpayii, MidcHapoOHUX eKOHOMIYHUX
BIOHOCUH MA MYPUZMY

Mixcnapoonuii nezanesicnutl ynisepcumem Monoosu

Kuwumnis, Pecnybonixa Monoosa

MPABO IHTEJIEKTYAJIBHOI BJJACHOCTI HA MIPOJAYKT
HITYYHOI'O IHTEJIEKTY

Anotauis. [[Imyunuii inmenexm — 8iOHOCHO HO8e NOHAMMS, AKe NOCMYNOB0 8NPOBAONCYEMbCS 8
gcummst  cycninbemeda.  Boice  ¢b02oOHi  cyuwacHi  mexHonoeii  donomazarome  AHOOUHI
VOOCKOHAM08amu npoyecu supoOHUYmMea 20moeux Npooykmie y meopuii cgepi. BionedasHa
WMYYHULL IHMeLeKm Modice UpOoOaamuy NegHi NPooyKmu camocmiiino, 6e3 yuacmi moounu. Ilpu
MAKUX WEUOKUX MEMNAX PO3GUMKY TMEXHIKU, a MAKON’C WMYUHO20 THMeNeKmy, 3aKOH00A8yi He
6Cmu2aioms 00NOBHIBAMU 3AKOHO0ABYY 6A3Y, WO 3aXUAE NPABA THMENeKMYATbHOT 1ACHOCHI
8IONOGIOHUMU HOPMAMUBHO-NpAsosumu axkmamu. Lle o3umauae, wo Ha OaHuii MOMeHmM He
BUSHAYEHO, KOMY HALEHCUMb NPABO IHMENeKMYAnbHOi GIACHOCMI HA HPOOYKM WIMYYHO20
inmenexmy. Mema O0CHiOJNCEeHHsT NONAAE Y BUSHAYEHHI MAKUX NOHAMb, K «WMYYHULL
iHmenekmy, «npaso Ha IHMeNeKMYAalbHy 6IACHICMby, 6 OaHili cmammi 6uguena Jiroua
HOPMAMuBHO-Npagosa 6aza & cghepi agmopcbko2o Npasa HA NPOOYKMU UMYHYHO20 THMeNeKmy.
Busueno icnyioui meopii w000 wimyunoeo inmenekmy i cnocobié 3aKoH00a84020 pecynio8anHs.
numans 8 Oawii cghepi. /na Hanucauns Oawoi cmammi OYAU 3ACMOCOBAHI MAKi Memoou
00CHI0JCEHH S THMESPANbHULL MemOoO0 HAYKOB020 AHANI3Y, MEmoO CUHMmMe3Y, 3a2albHOHAYKOSUL
Memo0 Kkaacugikayii, memoo Oedykyii. Takosc Oyiu GUKOPUCMAHI MemOoO NOPIGHAIbHO-
npagoeoco aHaunizy, OPUOUKO-MENEON02IUHl Memoou [ MemoOd Nnpagoeoco pezynto8aHHs. Y
cmammi 8usAeieHi npodIeMu MidCHApoOHOI npasosoi cucmemu. Asmop 3'acysas, wo Ha Oauuil
MOMEHm Npaso iHMeNeKmydaibHol 6IACHOCMI HA NPOOYKMU WMYYHO20 I[HMeNIeKm)y He
peaynioemvca  npasosumu  Hopmamu.  Cucmema npasogoco  pezynl08aHHs  Npasd  Hd
iHmMeneKmyanvHy énachicms nompeodye mooepnisayii. Cyuachi mexHono2ii po3eusaomscs oyice
WBUOKO, a NPABosa Cucmema He 6CMUSAE NPUUMAmMU 8i0N0GIOHT 3aKOHU 01 pe2yTt08aHHA MAKUX
nuUmMaHs  AK Npaeo  IHMENeKMYanibHOi G1ACHOCMI HA NPOOYKMU WMYYHO20 —I[HMeNeKmy,
8I0N0BIOANLHICMb 3a pe3yibmamu  OiAbHOCMI MA MONCIUBOCHE BUKOPUCTNAHHS UWMYYHO2O0
inmenexmy. 3 npakmMu4HoOi MOUKU 30py, 0aHA mema Mae e1obanrvhe 3Havents. Ha cb0200HiuHIl
OeHb WmyuHUll iHmeaekm i Cy4acHi mexHono2ii YCRIUHO 6RPOBAONCYIOMbCS 8 CYCRIIbHE JHCUMMSL.
Bueni-npoepamicmu 6xce cb0200Hi cmMEOPIOIOMb NPOSPAMU WIMYYHO20 THMENeKmYy, SKi poOisimb
Haule JHCUMmms NPOCMIWUM, THEECTMOpYU QIHAHCYIOMb MAaKi OpeaHizayii 3 Memor 30iNbuUleHHs.
xkanimany. OOHAK NUMAHHS NPUHANEICHOCMI NPAB HA THMEIeKMYAIbHY GIACHICMb HA NPOOYKM
WIMYYHO20 IHMENeKMy 3ATUUAEMbCSL HeBPe2)IbOBAHUM.

KirouoBi ciioBa: cydacHi TexHOJOr1, mporpaMHe 3a0e3Me4YeHHs], aBTOPCbKE MPaBO, pe3yIbTaTH
IHTEJIeKTYaJIbHOI AiSJIbHOCTI, IPAaBOBA CHCTEMA.
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Abstract. Artificial intelligence is a relatively new concept that is gradually being introduced
into the life of society. Even today, modern technologies help a person improve the production
processes in the creative field. More recently, artificial intelligence can produce certain products
on its own, without human intervention. With such a fast pace of technology development, as well
as artificial intelligence, lawmakers do not have time to supplement the legislative framework
protecting intellectual property rights with the appropriate regulations. This means that it is not
currently determined who owns the intellectual property rights to the artificial intelligence
product. The purpose of the study is to define such concepts as “artificial intelligence”, “the
right to intellectual property”. This paper investigates the current regulatory framework in
copyright for artificial intelligence products. The author studied the existing theories regarding
artificial intelligence and methods of legislative regulation of issues in this area. To write this
paper, the following research methods were applied: the integral method of scientific analysis,
the method of synthesis, the general scientific method of classification, the method of deduction.
Also, the method of comparative legal analysis, legal and teleological methods, and the method
of legal regulation were used. The paper identified problems and shortcomings of the
international legal system. The author established that at present the intellectual property rights
to artificial intelligence products are not governed by legal regulations. The system of legal
regulation of intellectual property rights requires modernisation. Modern technologies are
developing very quickly, and the legal system does not have time to pass the appropriate laws to
regulate issues such as intellectual property rights to artificial intelligence products,
responsibility for the results of activities and the possibility of using artificial intelligence. From
a practical standpoint, this subject is of global importance. Nowadays, artificial intelligence and
modern technologies are being successfully introduced into public life. Scientists-programmers
are already creating artificial intelligence software that makes everyday life easier; investors
finance such organisations to increase capital. However, the issue of ownership of intellectual
property rights to an artificial intelligence product remains unresolved.

Keywords: modern technologies, software, copyright, results of intellectual activity, legal
system.

INTRODUCTION

Every day technologies are being introduced more and more into the life of modern
society. The humankind has faced the problem of insufficient legal regulation of issues
related to artificial intelligence. Currently, the introduction of artificial intelligence into
the life of society is only in its infancy, but even now exist precedents pointing at the
necessity of improving the regulatory framework. Problems arise from the insufficient
degree of study of such a concept as artificial intelligence. Lawyers and scientists have
only recently begun to think about this issue globally and actively discuss legal
regulation in modern technologies and products of artificial intelligence. Modern legal
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literature contains no specific definition of the concept of “artificial intelligence”. There
is also no clear distribution of legal responsibility for the products of artificial
intelligence, and the issue of rights to intellectual property produced in this way remains
unresolved [1].

Developments in the field of artificial intelligence and robotics are among the most
funded to date. International companies are investing billions of dollars in this area.
Modern technologies allow introducing artificial intelligence into various spheres of
human activity and constantly improving them. More and more tasks that humans used to
perform are being delegated to software with artificial intelligence. Also, this technology
allowed to solve problems that were previously not subject to human control or were
difficult to handle. Development in the field of artificial intelligence can solve a set of
difficult problems for humanity [2]. The first and foremost challenge is the ability to
study the human brain, to understand the way it functions. The second, no less important
task, is the ability to develop and implement programmes in everyday life of a person
that will be useful in periodic or daily use.

Artificial intelligence is a technology based on an intelligent machine or intelligent
computer software. Artificial intelligence provides a machine or software with the ability
to perform creative functions that are inherent in humans. Artificial intelligence in
systems of software and machines can copy human behaviour to performs the tasks
assigned. This happens by means of collecting information and gradual learning based on
the accumulation of acquired knowledge. Artificial intelligence technology is already
being used in various industries [3]. For example, in programming chat bots, this
technology is used to improve communication with a person. Artificial intelligence
quickly analyses chatting behaviour and simulates appropriate responses. Artificial
intelligence is also used to program ‘“smart assistants” — this technology helps the
software search and filter information from the Internet and optimise data and tasks.
Also, artificial intelligence technology has long been used for recommendation systems
at various sites on the Internet. For example, it is used to generate a list of recommended
films, TV shows or programmes for viewers by analysing previously viewed content on a
given resource.

Artificial intelligence technology cannot replace the human mind, since at present
only the initial version of this technology has been invented. At this stage of
development, artificial intelligence constitutes a valuable resource for business projects.
It is aimed at empowering people, helping collect, analyse, and simulate a large amount
of information. Artificial intelligence in search engines helps find the most accurate data.
This process is possible because of the use of neural networks with numerous hidden
levels. Currently, only weak artificial intelligence has been developed. It is also called
narrow-purpose artificial intelligence. This is the only artificial intelligence that exists
today. It can perform up to one task at a time [4]. These can be tasks such as: writing an
article based on the analysis of information and data, playing chess with the software
user, monitoring and organising weather data. Artificial intelligence can function in real
time and is capable of solving the specific task for which it is programmed. The artificial
intelligence developed to date is incapable of thinking independently, like a person does
— it can only perform the tasks provided for by the programme.

There is also a second type of artificial intelligence called general purpose
intelligence or strong artificial intelligence. The design and development of this
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technology will open up new horizons for humanity. Such a programme will be able to
think abstractly, devise strategies, use its own thoughts and memories, put forward
innovative ideas. However, artificial intelligence is already developed enough to generate
unique creative products based on the information gathered [5]. Thus, there is software
endowed with artificial intelligence and capable of producing poetry, articles, and
musical compositions by analysing and collecting existing data. Such works are unique,
and accordingly, there are those who want to obtain intellectual property rights for these
products. Intellectual property right is the property right to the result of intellectual,
creative activity of one person or group of people. The authors' monopoly on the use of
products of creative or intellectual activity by third parties is enshrined at the legislative
level. Third parties can use the results of intellectual activity only with the permission of
the creators thereof.

1. MATERIALS AND METHODS

To write this scientific paper, the author used various methods and techniques of
scientific research. The methodology of this research includes the study, search, and
analysis of publications, articles, books, scientific papers, and other scientific literature
on the subject matter. The author also analysed the legal provisions that form the basis
for regulating relations in society concerning issues of intellectual property, rights to
intellectual property, as well as issues related to intellectual property rights to artificial
intelligence products. During the study of the subject matter, the author used various
generally accepted methods of scientific knowledge: dialectical, historical, Aristotelian,
synthesis method, systemic method, methods of deduction, induction, and systemic data
analysis. The author also used the formal legal method, the methods of analogy, legal
modelling, and the method of comparative legal analysis.

The dialectical method was used for an objective and particular consideration of
state-legal phenomena regarding the subject of intellectual property law. Connections and
contradictions were identified, state-legal phenomena were assessed in terms of
quantitative and qualitative aspects. The dialectical method is based on such methods of
cognition of information as synthesis and analysis of data, as well as abstraction and the
principle of ascent from abstract concepts to specific ones. The historical method was
used to examine historical data and information about artificial intelligence and the legal
protection of its products. The Aristotelian method constitutes a set of laws and methods
of correct thinking, aimed at a more accurate and specific study of the subject matter. The
main techniques that are used in logic are analogy, hypothesis, deduction, and induction.
Synthesis, as a method of scientific research, represents a mental or material connection
of the parameters of one object, such as properties and features, identified through
analysis into a single system. The system method, or the method of systems analysis of
data, was used to study the concepts of artificial intelligence, since it is a new and not
fully understood phenomenon. The use of the systemic method allowed the author to
study the concept of artificial intelligence, as well as the regulatory framework that refers
to the protection of intellectual property rights to artificial intelligence products, as an
integral system. System analysis is one of the key methods of scientific cognition of
state-legal phenomena, regulations acts and laws. It helps to structure and study the
relations of the state legal system with social and other phenomena.
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The method of deduction lies in directing the process of cognition from the general
to the particular. With the use of this technique, the author formed ideas about specific
artificial intelligence software. According to the method of deduction, the author
considered the general features of development of artificial intelligence and technology
in general. The induction technique is the opposite of the deduction technique. It lies in
direction of thought process from particular facts and experience to general ones, that is,
in the generalisation and drawing of conclusions. With the use of the induction technique,
the author studied individual facts about the system of legal provisions and laws
according to the subject matter and formed a general understanding of the international
legal system in intellectual property law. These two techniques were complementary in
the course of the study. The author used a formal legal, or dogmatic method to study the
existing legal facts and regulations on the protection of intellectual property rights to
artificial intelligence products. This method assumes a consistent and logical study of all
of the above. With the help of this method, the author studied the legal provisions for
protecting the products of artificial intelligence, sorted out legal responsibility and legal
relations associated with the subject matter.

The analogy method helps to establish similarities in certain aspects between
objects and concepts that are not identical. The analogy method provides probable
knowledge, but does not provide reliable information. The method of legal modelling is
used to build models of possible legal situations and find ways to solve them; this
method helps to cognise and hypothetically solve certain legal situations. The final
method used by the author during the research was the method of comparative legal
analysis. This method allowed to study and compare legal documents and the regulatory
framework of different countries, it helped to compare and draw conclusions about the
degree of study of the problems and the quality of legal regulation of intellectual property
rights in the context of artificial intelligence in Moldova and the world. To explore the
theoretical side of the issue of artificial intelligence, the author used a theoretical basis,
which includes the scientific articles of the following scholars: Moriggi [6], Clifford [7],
Ponkin and Redkina [8], Thalainen [9], Abbott [1], Gonzalez [2], etc. The legal basis of
this paper is the Constitution of the Republic of Moldova', State Agency for Intellectual
Property, the Code of Science and Innovation of the Republic of Moldova?, the Law of
the Republic of Moldova on Copyright and Related Rights No.139°, international treaties
and regulations governing intellectual property issues. The empirical base on which the
content of this scientific paper is based includes information of a methodological nature,
materials of judicial practice, recommendations of working groups in the countries of the
European Union, as well as materials of scientific conferences on the subject of artificial
intelligence.

! Constitution  of the  Republic of Moldova. (1994, July). Retrieved from
http://www.legislationline.org/documents/action/popup/id/16261/preview

2 Code of Science and Innovation of the Republic of Moldova. (1994, July). Retrieved from https:/cis-
legislation.com/document.fwx?rgn=7758

3 Law of the Republic of Moldova No 139 “On Copyright and Related Rights”. (2010, February).
Retrieved from http://agepi.gov.md/sites/default/files/law/national/l 139 2010-en.pdf
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2. RESULTS AND DISCUSSION
2.1 Artificial intelligence products

Artificial intelligence is capable of completely changing the processes of human life in
particular and society at large. As a phenomenon, artificial intelligence is already
launching revolutionary processes in technology. It changes and transforms literally all
types of human activity, it modifies the process of communication, doing work, learning.
Science and technology progress does not stand still, and the speed with which robotics
and various artificial intelligence systems are being improved is steadily growing.
Scholars are beginning to argue about the possibility of a new industrial revolution and
the entry of humankind into a completely new technological era. Nowadays, robots and
software can do more than just count numbers and perform simple tasks. The
advancement of artificial intelligence has transformed software and systems — they are
now capable of performing creative tasks and create products that would normally fall
under the intellectual property law, as unique and human-made. The field of robotics and
artificial intelligence is constantly transforming and developing very rapidly.

As noted earlier, the international legal system fails to timely modernise the legal
aspects of new technologies and currently it is required to transform legislation in all
spheres of public activity [10]. One area that definitely needs improvement is the area of
artificial intelligence. International laws and regulations were not prepared for the fact
that the product of intellectual activity would be produced not by a person, but by
something else. Modern international legislation has not been prepared; it does not
contain a specific definition of the owner of the rights to the product of artificial
intelligence. Accordingly, there is no specific understanding of who owns the copyright
for a verse generated by artificial intelligence — the person who wrote the software, the
artificial intelligence itself, or the owner of the computer where such software was
installed. Legal scholars have started raising these questions due to the emergence of
real-world practical examples.

In Spain, programmers have developed an artificial intelligence project WASP
(Wishful Automated Spanish Poet). This software creates poetry based on the poems of
famous Spanish poets. It uses news from Internet sources, which allows it to make poems
relevant, as they can be devoted to events that are currently taking place. The software is
equipped with an extensive vocabulary, which allows it to generate literary works of
really high quality. To obtain the final result, the software needs an operator, since the
application itself generates only a draft version of the poem. The operator serves as a key
link, refining the quality of the finished poem through certain sequential actions. Such
actions, performed by a computer software, force the study of the legal side of this issue.
In this case, the programmer created the software, the software generated a draft of the
poem, and the operator finalised the poem. Let us suppose that someone decides to
publish these poems. Who will be considered the author and who will own the
intellectual property rights for this product? It is noteworthy that world leaders in
technology and new developments have been funding this industry for a long time.
Google plans to implement a project for an application that will write news reports and
articles. This software will analyse all available media sources and produce finished news
articles.
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In 2016, a group of programmers and art historians from the Netherlands presented
to the public a painting that was created with the use of artificial intelligence. This work
of art was modelled by the software after analysing over three hundred paintings by
Rembrandt. The scientists who developed this project consider the invention to be
revolutionary and see the prospects for the practical application of this software.
According to the results obtained, this software will open up opportunities for the
restoration of partially lost works of art, thus expanding the opportunities for studying art
and its history. Within the framework of the Shinichi Hoshi Literary Competition, the
novel The Day a Computer Writes a Novel, written by artificial intelligence, qualified for
the final selection stage. The software generated a literary novel with the use of the data
provided by the developer. These were such data as the approximate plot line, gender of
the main character, a set of phrases, as well as sentences that must be used in the writing
process. The jury of the competition recognised the novel as worthy of public attention
and drew the attention of the developers to the shortcomings of the software. Thus, one
of the main shortcomings was the insufficient completion and underdevelopment of plot
characters.

2.2 Legal provisions regarding the products of artificial intelligence

At the moment, scholars are discussing whether artificial intelligence can be the subject
of intellectual property rights. The question is also open whether artificial intelligence
can be responsible for the consequences of the influence of the product of its creativity
on society, with the ensuing legal consequences. From a legal standpoint, artificial
intelligence cannot claim intellectual property rights since it does not physically
exist [11]. Scientists believe that at this stage in the development of artificial intelligence,
there are gaps in legislation between copyright and artificial intelligence software.
Similar tendencies have already emerged during the invention and development of the
Internet. During that period, legislation also lagged behind the pace of technological
progress at times. At this stage, considering the speed of improvement of artificial
intelligence, immediate and correct amendments to international and regional laws
regarding intellectual property law and copyright are required. Artworks created with the
use of artificial intelligence are not covered by copyright and legislation on intellectual
property rights. Accordingly, the programmers who create such software will not have
the opportunity to financially benefit from the creative products generated with the use of
artificial intelligence. Considering this, developers will not have sufficient motivation to
create and improve artificial intelligence and related software. This can serve as a
catalyst for slowing down or stopping the development and modernisation of artificial
intelligence software [12]. To prevent this scenario from unfolding, programmers need to
obtain intellectual property rights for products created by artificial intelligence, as, for
example, artists obtain the rights to their paintings.

European Parliament resolution of 16 February 2017 with recommendations to the
Commission on Civil Law Rules on Robotics!, indicates that, at present, the development
of robotics is at such a stage when machines can perform more actions than those for
which they were programmed. The document states that robots, and in particular artificial

! Civil Law Rules on Robotics. (2017, February). Retrieved from https://clck.ru/Q3wkV
®
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intelligence software, can currently perform certain actions inherent in a human
individual; they can learn from the experience of tasks performed and mistakes made;
they can make quasi-independent decisions. This level of development makes them
similar to agents who can interact with the outside world, changing it. Accordingly, the
system of legal legislation and the definition of legal responsibility for the action and
inaction of such programmes should be promptly regulated. In this context, scholars and
lawyers propose two possible models for resolving the issue of civil liability and legal
rights of artificial intelligence programmes. Possible models for resolving the legal issue
of artificial intelligence are presented in Table 1.

Table 1. Models of civil law regulation of artificial intelligence

Artificial Intelligence Artificial Intelligence
Special type of property Electronic person
Human property Autonomous legal entity
The owner is responsible for causing damage Independently responsible for the damage caused

It is necessary to provide mutually beneficial conditions for programmers and for
society, which will benefit from the results of artificial intelligence at the legislative
level. If, according to regulatory documents, a programmer owns copyrights to products
and this stimulates them to further work, then this should be consolidated in legislative
provisions [13]. In case of regulating the machine as a separate object, the completed
products will become part of the public domain. The second option is economically
unprofitable for the developer and will likely lead to the suspension of development in
this area.

2.3 Review of possible theories for the settlement of intellectual property rights to
artificial intelligence products

For several years now, the countries of the European Union have been seriously thinking
about resolving the issue of intellectual property for products produced by machines and
software equipped with artificial intelligence. This matter is of strategic importance,
since the areas of activity in which intellectual property rights are used on an ongoing
basis account for more than 42 % of the total economic activity in these countries [14].
The existing European regulations, such as the European Parliament resolution of 16
February 2017 with recommendations to the Commission on Civil Law'.

Civil Law Rules on Robotics?, do not have specific legal provisions that would be
applicable to artificial intelligence software, however, they contain provisions that can be
modified and subsequently applied to these new technologies. At the same time, scholars
indicated the necessity of making several particular amendments. In their articles, L.V.
Ponkin and A.l. Redkina [8] have repeatedly mentioned the need to make operational
amendments to legislative acts [8]. The author of this paper agrees with their statement
that currently the process and speed of development of laws in copyright has lagged

' European Parliament Resolution. (2017, February). Retrieved from https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A520171P0051
2 Civil Law Rules on Robotics. (2017, February). Retrieved from https:/clck.ru/Q3wkV
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behind the dynamics of development of artificial intelligence and other modern
technologies. Back in 1997, R.D. Clifford, professor of law school in New York, outlined
the necessity of changing the existing concepts of intellectual property law. He studied
the development of autonomous creative software and made sound conclusions that it
does not fit into the existing legislative provisions [7].

A. Moriggi [6] considers several possible options for the development of modern
intellectual property law. He sees the emergence of modern creative programming as an
incentive for analysis and revision. The most realistic option for resolving the issue of
intellectual property of artificial intelligence software is the transfer of rights to the
results of their activities to the software creators. The second option, as already indicated,
is the transfer of all the results of activities to the public. From an economic standpoint,
the second option is neither beneficial for programmers who develop such software nor
for investors who expect a return on their investment in these projects. In his scientific
works, Moriggi [6] draws public attention to the necessity of creating a comfortable
environment for programmers and investors, and also points to the potential for the
global and regional economy that artificial intelligence technologies possess. Another
problematic aspect in the issue of intellectual property can be a negative reaction and
litigation initiated by third parties. Such problems may arise for developers of artificial
intelligence software as a result of the self-learning of the software. It can analyse the
data that consumers of these services upload and use it to generate new creative
content [6].

K. Hristov [15-17] also raised the issue of copyright and artificial intelligence in
his research. He believes that the recognition of artificial intelligence as the author of
creative products will lead to the destruction of the entire legal system, in particular in
the United States, since there will be more legal questions than answers [15]. In turn,
such circumstances can provoke restrictions on the part of legislation and, as a result,
lead to reduction of the scale of production of artificial intelligence technologies [18-20].
Another opinion concerning the problem of copyright protection for artificial intelligence
products was put forward by the scientist and lawyer J. Thalainen [9]. In his articles, he
describes the theory that programmers who develop software for writing musical
compositions can obtain almost unlimited rights to them. Care should be taken to
introduce a provision in future amendments stating that products created by humans and
software are separate objects of law. Such amendments are necessary to understand the
difference between the contribution of a person and a programme to the creation of a
particular creative product. Thus, the intellectual property rights to artificial intelligence
products will be protected, but will not be considered in terms of authorship. Under such
a system, the rights to each work written will be protected in common with trademark
rights. This will protect the market from mass production of artificial intelligence
products, providing an opportunity to develop this area [9].

CONCLUSIONS

The author study of the international legal framework, as well as the study of
international scientific articles on the subject matter, showed very ambiguous results. The
author discovered gaps in international and regional legislation, including the legislation
of Moldova. Legal systems in different countries of the world are not ready for the legal
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regulation of artificial intelligence software, as well as for justifying the rights to the
products of their activity. At the moment, the development of technologies in robotics, as
well as in artificial intelligence software, is happening faster than the development of the
legal system. Such conclusions are made by scholars all over the world. Scholars discuss
issues related to the regulation of the legal aspects of activities of artificial intelligence
software. However, they fail to come to an agreement in resolving this issue. Some
believe that the products of the creative activity of artificial intelligence should be made
part of public domain. Others strongly disagree with this concept, as it will slow down
the development of technology. Such a concept would not provide creators and investors
with income from the sale of these products. Accordingly, the former will not develop
software, and the latter will not invest in these projects. Most scholars agree that the
regulatory framework is outdated and requires modernisation. The emergence of new
technologies and the need for new legislation can provoke legislatures to reform and
modernise the existing systems. The second concept of artificial intelligence copyright
settlement lies in the transfer of all rights to the creator or operator of the software. It will
also resolve issues related to accountability for the consequences of artificial intelligence
software activities.

Consequently, the author found a complete lack of regulation of intellectual
property rights to artificial intelligence products. The author established that the
international legal system fails to match the pace of development of modern technologies
in terms of adapting the regulations. The legal framework must undergo an immediate
modernisation. Legislation in force must be audited and current intellectual property laws
amended. As of today, technologies are rapidly developing, and to succeed in the legal
regulation of all aspects of this area, it is recommended to develop a plan for the future,
taking the technological progress and the possible emergence of new technologies and
more advanced artificial intelligence software into consideration.
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AmnHa CepriiBHa Cu10peHko

Kadgpeopa koncmumyyitinozo, aominicmpamugnozo, ekoio2iuHo20 ma mpy0oo8020 npasd
Tonmascoxuti opuouunuti incmumym HayionanbHo2o 0puouiHo2o
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®OPMYBAHHSA CUCTEMHU COUIAJIBHOI'O 3ABE3IIEYEHHSA
HACEJIEHHA YKPATHU B KOHTEKCTI €BPOIHTEI'PAIIIT

AHotauisi. Ha emani gopmysanns 6 Ykpaini H080I cucmemu coyianbHo2o 3a0e3neyeHHs
BAJCIUBO OOCTIOUMU MA GUBYUMU BCI MONCIUB] MOOeli ma po3pobumu pekomeHoayii, wooo
8NPOBAOINCEHH HAUOLIbW  eexmusHux. AKmMyanbHicms 0aH020 OOCHIONCEHHs NOS2dE Y
BUBHEHHI HOPMAMUBHO-NPABOBOI 0as3u, ska Gyukyionye 6 Yxpaini ma mooxcaueocmett iv
800CKOHANIeHHA U pehopMyBanHs y Oiibul KOHKpemHUL HOpMamusHo-npasosuti axm. Mema
00CHI0JICEHHST NONARAE Y BUBHEHHI OCHO8 MdA NPUHYUNIE CUCMEMU COYIANIbHO20 3a0e3neyeHHs
HACENCHHS, BUBHEHHI ICHYIOUUX CUCTEMU COYIATbHO20 3a0e3NeyeHHs, KL YCRIWHO QYHKYIOHYIOMb
Ha mepumopii 3apyOidicHux Kpaiun. /s 6uueHHs ma aHA1i3y MONCAUBOCMEU NOKPAUJeHHS
cucmemu CoyianbHO20 3a0e3nedenHs HACEeNeH s, A8mopamu Oyiu UKOPUCAHi cneyudiyni ma
302ATbHOHAYKOGT  Memoou Ni3HAHHsA, 0)Y8 GUKOPUCTNAHULL MemoO CUHmesy mda aHAi3y
AimepamypHux oxcepen, 00CHIONCEHO YKPAIHCLKI Ma 3aKOPOOHHI HOPMAMUBHO-NPABOBI aAKMU 3
nUMaHb coyianvHo2o 3abe3neueHHss HaceieHHs. B pobomi euxopucmani memoou 360py ma
00podOKuU iHghopmayii, nopieHANbHUL MEMOO, OJIS BUEUEHHSI MONCTUBOCT BNPOBAONCEHHS OOCEIOY
€8PONEUCLKUX KPAiH 6 VKPAIHCLKY cucmemy coyianbHoeo 3abesneuenHs zcpomadsn. 11i0 uac
HANUCAHHsL OAHOI CIMAammi a8mMopamu 6UBYEHO ICHYIOUI cucmemu ma Mooei opeanizayii Ha0aHHs
CoYianbHOi 00noMo2u HacelenHIo 8 pisHux kpainax. Ilpoeedeno nopienanuna mooenet coyiarbHoi
donomozu, BUABIEHO Nepedazyu ma HeOoNiKu. Bueueno ma npoauanizosamo cmpykmypy ma
nepcnekmusy HasA6HOI 6 Ykpaini cucmemu coyianvHoz2o 3abesneyeHus HaceneHHs. Busaeneno
HaUOiTbW NOUMUBHI NPUKIAOU O IXHLO20 6NPOBAOINCEHHS 6 ICHYIOYY HOPMAMUBHO-NPABOGY
0asy 3 Mmemoio YOOCKOHANEHHS Md HNOKPAWEHHS SKOCMI HAOAHHA COYIANbHUX HOCTYe Ha
mepumopii Ykpainu. Bcmanosneno, wo 0ocniodcenus ma anauniz 3aKkopOOHH020 00C8I0y
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donomodice GuoOKpemumu HauoOLvw 0i€si MOOeni CoYianbHo20 3a0e3neuenHs HACeNeHHS.
Ilposedenns ananizy ma sueuenHs npoodaemu 003601UMb 00CAIOUMU, AKi HEeOONIKU ma nepesazu
Mawoms cucmemu pisHUx 3apyOijcnux Kpain. 3a 00noMO02010 NOemAanHo20 AHAAI3Y, MONCIUBO
BUOKpEMUMU PO NPUHYUNIE COYIATbHO20 3a6e3nedeHHs], SKi 8 NOOANbUOMY 3MONCYIb CIAmu
bazor ons popmysanns CoyianvHoeo kodekcy Yrpainu.

KurouoBi ciioBa: nekiapauis couianbHuUX mpaB, (iHaHcoBi BuruiaTH, ColialbHUN KOJEKC
Ykpainu, coriaiibHa MoTHKA, pedopma.
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UKRAINIAN SOCIAL WELFARE SYSTEM DEVELOPMENT IN
THE CONTEXT OF EUROPEAN INTEGRATION

Abstract. At the stage of development of a new social security system in Ukraine, it is important
to research and study all possible models and develop recommendations for the implementation
of the most effective ones. The relevance of this study lies in the investigation of the regulatory
framework that operates in Ukraine and the possibilities of its improvement and reform into a
more specific regulation. The purpose of the study is to examine the basics and principles of the
social security system, the study of existing social security systems that operate successfully in
foreign countries. To investigate and analyse the possibilities of improving the social security
system, the study used specific and general scientific methods of cognition, including the method
of synthesis and analysis of literature sources, review of Ukrainian and foreign regulations on
social security. The methods of information collection and processing, a comparative method,
were used to research the possibility of implementing the experience of European countries in the
Ukrainian social security system. The study examined the existing systems and models of
organisation of social assistance to the population in different countries. The models of social
assistance are compared, and the advantages and disadvantages were identified. The structure
and prospects of the current system of social security of the population in Ukraine were studied
and analysed. The most positive examples were identified for implementation in the current legal
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framework in order to improve and enhance the quality of social services in Ukraine. It was
established that research and analysis of foreign experience would help identify the most
effective models of social security. Analysing and studying the problem would allow to explore
the disadvantages and advantages of the systems of different foreign countries. With the help of a
step-by-step analysis, several principles of social security were identified, which would have the
opportunity to become the basis for the development of the Social Code of Ukraine.

Keywords: declaration of social rights, financial payments, the Social Code of Ukraine, social
policy, reform.

INTRODUCTION

Compared to the leading welfare states, Ukraine is just beginning to develop a legal
system with regard to social welfare. The world legal system in social security very
clearly defines the human rights to social welfare, which is to be ensured by the state.
The rights to social security of every citizen are officially recognised by the international
community, they are considered to be some of the fundamental and crucial rights for
ensuring normal human life [1]. The right to social welfare protects a citizen from crisis
life situations and provides them with material assistance from the state. A citizen can
receive welfare benefits in case of loss of livelihoods and due to circumstances beyond
their control. Such circumstances include unemployment, the acquisition of the status of
a person with a disability by a person, reaching old age, illness, or loss of primary income
earner. The Universal Declaration of Human Rights' is the main international document
that clearly regulates the human right to social security. It was developed and approved
by the UN General Assembly in 1948. This legal act defines an array of basic and
fundamental rights of every person. These rights are designed to provide a person with
decent living conditions and social welfare that guarantees a decent standard of living,
including food, clothing, certain living conditions, regular medical examinations, and
social services necessary to ensure and maintain the health and well-being of citizens and
their families. her. A set of social rights stated in the declaration guarantee the citizen
support and security from the state in case of disability, reaching old age, obtaining the
status of unemployed, and in case of illness [2].

The basic and most significant shortcoming in the system of state provision of
social welfare is the lack of clear definitions and general systematisation of all
regulations [3]. Currently, Ukraine is undergoing a continuous process of reform and
improvement of the existing social assistance system. Improvements and changes are not
adopted in a structured way, as the modernisation of the legal framework occurs by
means of adopting new regulations. For example, the Law of Ukraine “On State
Assistance to Families with Children” has been revised and improved 30 times since
2001. In 2008, the law was amended to provide family and child care for parents to
receive until the child reaches the age of three. In 2009, this law was once again
submitted for revision and improvement. Thus, since 2009 the state has been providing
care for parents upon adopting a child. In 2011, changes were made to the amount of

"Universal Declaration of Human Rights. (1948). Retrieved from https://www.un.org/en/universal-
declaration-human-rights/

2 Law of Ukraine No 2811-XII “On the state help to families with children”. (1992, November). Retrieved
from https://zakon.rada.gov.ua/laws/show/2811-12#Text
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financial aid at the birth of a child and the procedure for assigning child benefit to single
mothers was adjusted. In 2013 and 2014, the procedure for granting and quantifying
financial benefits at the birth of a child was adjusted. In addition, the aforementioned
changes introduced in 2008 were repealed. The Law of Ukraine “On the State Social
Assistance to Low-Income Families”! has also been revised and amended many times.
Thus, it has been subjected to as many as 17 amendments [4].

Thus, there is a trend of regular changes in current legislation and the lack of
regulations that could govern and consolidate information on social welfare. The
presence of such a document would give citizens the opportunity to learn about the list of
welfare benefits, the list of categories of citizens entitled to receive them, and would
increase the general awareness of Ukrainians in legal regulation of social protection [5].
Currently, in the absence of a complete list of social benefits and the above-mentioned
list of categories of citizens, the majority of the population is not informed and as a result
cannot exercise their right to social welfare. To discontinue such trends, it is advisable to
reform the legal regulation of social welfare in Ukraine. The process of reforming and
systematising the laws of Ukraine in social welfare system was launched in 1998. The
Verkhovna Rada of Ukraine received four drafts of the Social Code of Ukraine.
However, the Verkhovna Rada did not accept any of the drafts and returned them for
revision. In January 2020, the possibility of adopting the Social Code of Ukraine in the
next 3-4 years was announced [6]. Systematisation of the legal framework is a complex
procedure that requires a phased implementation. For this, consolidation and codification
are required. Consolidation will systematise the information in the current legislation and
allow to organise it, thereby eliminating the contradictions between the acts and laws that
have undergone amendment and improvement [7]. Once consolidated, it is important to
codify the existing regulatory framework. Subject to high-quality codification, it is
possible to obtain a clear system of regulations that can become the basis for the creation
of the Social Code of Ukraine.

It is noteworthy that in recent years Ukraine has pursued a course to implement a
European social welfare system [8]. To develop an effective and efficient social welfare
system, it is necessary to consult the international practices, which have already passed
the stage of testing various models of social welfare system and has worked out effective
strategies and tactics for implementing changes in the said system. Ukraine is on the way
to developing a system of social welfare; therefore, it is possible to analyse the
experience of all leading countries and implement only the most effective methods.

1. MATERIALS AND METHODS

The theoretical methods used to write this scientific paper were as follows. Analysis of
legal scientific literature on the subject matter. The paper analyses the scientific articles
of leading scholars who studied the problems of social welfare, state social assistance,
and investigated the functioning of the social welfare system in different countries. The
authors also considered the general theses in the scientific literature on the subject matter.
To obtain information on the current social welfare system in Ukraine, an array of

"Law of Ukraine No 1768-1I1 “On the state social assistance to low-income families”. (2000, June).
Retrieved from https://zakon.rada.gov.ua/laws/show/1768-14#Text
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regulations, laws, and the Constitution of Ukraine! were studied. In particular, the study
includes analysis of such laws of Ukraine as “On Social Work with Families, Children,
and Youth”?, “On Social Services™, “On the Basic Principles of Social Protection of
Labour Veterans and Other Elderly Citizens™, “On the Status of War Veterans,
Guarantees of Their Social Protection™, “On the Rehabilitation of Persons with
Disabilities in Ukraine”®, “On the Basics of Social Accounting of Homeless People and
Homeless Children™’, “On Pensions™®, “On the Obligatory State Pension Insurance™,
“On the State Help to Families with Children”!’, and “On the State Social Assistance to
Low-Income Families”'!. The authors analysed several drafts submitted to the
Verkhovna Rada of Ukraine in order to identify opportunities to finalise these projects
and understand the profitability of the implementation of such drafts in Ukraine. The
authors studied the European Social Charter and other legal instruments in force in
European countries so as to obtain information on the development and functioning of
social security systems in other countries, including in the Member States of the
European Union.

The combination of various methods of scientific knowledge has laid the
foundation for exploration of the subject matter. The grouping and use of various
methods led to the analysis of issues related to the current situation of the social welfare
system in Ukraine. Through the study of scientific and legal sources of various foreign
countries, the authors developed an understanding of the principles of building a social
welfare system existing abroad. The analysis of the Scandinavian model of social welfare
helped learn about the principles of building an effective model and policy of social
welfare. The study used an Aristotelian method, which allowed to outline and propose a
set of changes to the current legal regulation of social relations and to develop possible
prospects for implementing the European practices. Methods such as generalisation and
abstraction allowed to systematise the data obtained and develop clear recommendations

!Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text

2Law of Ukraine No 2558-III “On social work with families, children, and youth”. (2001, June). Retrieved
from https://zakon.rada.gov.ua/laws/show/2558-14#Text

SLaw of Ukraine No 2671-VIII “On social services”. (2019, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/2671-19#Text

“Law of Ukraine No 3721-XII “On the basic principles of social protection of labour veterans and other
elderly citizens”. (1993, December). Retrieved from https://zakon.rada.gov.ua/laws/show/3721-12#Text.
SLaw of Ukraine No 3551-XII “On the status of war veterans, guarantees of their social protection”. (1993,
October). Retrieved from https://zakon.rada.gov.ua/laws/show/3551-12#Text

SLaw of Ukraine No 2961-IV “On the rehabilitation of persons with disabilities in Ukraine”. (2005,
October). Retrieved from https://zakon.rada.gov.ua/laws/show/2961-15#Text

"Law of Ukraine No 2623-IV “On the basics of social accounting of homeless people and homeless
children”. (2005, June). Retrieved from https://zakon.rada.gov.ua/laws/show/2623-15#Text

8Law of Ukraine No 1788-XII “On pensions”. (1991, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/1788-12#Text

‘Law of Ukraine No 1058-IV “On the obligatory state pension insurance”. (2003, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/1058-15#Text

Law of Ukraine No 2811-XII “On the state help to families with children”. (1992, November). Retrieved
from https://zakon.rada.gov.ua/laws/show/2811-12#Text

"Law of Ukraine No 1768-III “On the state social assistance to low-income families”. (2000, June).
Retrieved from https://zakon.rada.gov.ua/laws/show/1768-14#Text
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for the social welfare system in Ukraine, evidence from the experience of legislation and
policy of other countries. Comparative and structural-functional methods were used to
substantiate the selected models and systems of social welfare, as well as to consider the
possibility of their implementation in the Ukrainian social welfare system.

2. RESULTS AND DISCUSSION

Varieties of systems and models of welfare system. Analysis of the literature on the
subject matter and study of the corresponding legal documentation provided the authors
with information on the structures and systems of social welfare in different countries.
Based on the received information it is possible to compare foreign structures with the
Ukrainian system of social protection of the population. Existing systems of social
protection in the world are divided into different groups depending on the ratio of
structural elements [9]. There are two main systems: insurance and universal. The
universal system is financed from the state budget, and its main advantages are the
reduction of inequality among citizens, the achievement of maximum social justice, as
well as the reduction of the difference in the status and income of citizens. In this system,
the state acts as a guarantor of a certain level of income and the provision of social
welfare regardless of the personal contribution of each citizen. To meet the social needs
of the most vulnerable population segments, the state uses the direct (targeted)
redistribution of funds from the tax system and budget. This system also shows an
increase in the importance of municipal and private social funds to provide assistance to
individuals and groups of citizens. The main basis for determining the required level of
financing for social funds is the social needs of the population. According to the concept
of this system, the financing of social welfare of citizens is a direct investment in human
resources, therefore the state invests in the prospects of its economy. The interpretation
of this system can be defined as the investment of citizens in their welfare through the
development of strategies and systematic work [10].

Many scholars have studied and analysed the development of effective social
protection systems. Table 1 presents several basic models of social policy used by the
world's leading countries. Among the models of social policy in different countries are
the four most common models, such as Catholic, conservative, liberal, and social
democratic.

Table 1. Characteristics of social policy models

Model

P Catholic Conservative Liberal Social-democratic
Characteristic
Central unit Family Local labour market | Central government Local authorities
Level of spending on Low High High High

social welfare

High, distributed

Employment Low for part-time High H1gh, state-
women stimulated
employment
Prlva.lte.: segtor ) 4 + +
participation
. Self-help, Market State for the poor State and communes
Main source of . . C o
funding family help, (insurance unemployed (taxes), | (municipalities), tax
community payments) insurance payments redistribution
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help for taxpayers
Emphasis on
compulsory social - ++ + -
insurance
Empha.51s on N N N i
voluntary insurance

The authors consider and analyse each of the models provided in Table 1 and
theoretical information from different resources in more detail. The Catholic model of
social welfare was developed in the scientific works of Vatican scholars in the 20th
century. In particular, it was considered in such scientific articles as “Populorum
Progressio™ and “Sollicitudo Rei Socialis™?. According to the basic principle of this
model, every person and citizen should first seek help from themselves or their
immediate environment. The immediate environment is the family. If they do not have
the opportunity to help, the person should turn to the local community, neighbours,
church, other public organisation. In case of inability of all the above instances to provide
adequate assistance, the citizen may apply to state insurance services or other state
organisations and government agencies. Scholars have concluded that the Catholic model
is not viable anywhere but the Vatican. Thus, it is rather considered as a theoretical
model. Researchers believe that the modern world has no room for such a model [11].

The conservative model obliges citizens to social insurance, keeps records and
controls this process. It is attributed to the insurance system of social welfare. Such a
system is financed by means of collecting taxes from employees and employers. In this
model, the welfare of the citizen and their further social security depends on the results of
their work. This model guarantees proper social welfare for citizens employed in well-
developed industries. A significant disadvantage of the conservative model is the
insufficient security or a complete lack thereof with regard to citizens who are employed
part-time or have the status of unemployed. This shortcoming emerged due to the
insufficient level of tax redistribution. Therefore, people belonging to the above groups
do not receive adequate aid from the state and can only rely on charitable social
organisations [12].

The liberal model has some similarities with the conservative one. It is also based
on market positioning as the most important area for the organisation of relations in
society. However, there are still several differences between the two models. Firstly,
according to the liberal model, the state envisages a residual social policy. Residual
social policy involves the ability of citizens to exist in society without social aid from the
state. According to the liberal model, the social sphere is financed on a residual basis,
therefore the amount of social benefits will depend on the contributions available from
volunteers and charitable organisations [13]. Secondly, the liberal model presumes that
the state bears part of the responsibility for its citizens as against the conservative model.
The Great Britain and the United States can be considered classic countries representing

'Populorum Progressio. Encyclical of Pope Paul VI on the development of peoples. (1967, May). Retrieved
from http://www.vatican.va/content/paul-vi/en/encyclicals/documents/hf p-
vi_enc_ 26031967 populorum.html

2Sollicitudo  Rei  Socialis.  (1987). Retrieved from  http://www.vatican.va/content/john-paul-
ii/fen/encyclicals/documents/hf jp-ii_enc 30121987 sollicitudo-rei-socialis.html
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the liberal model. In recent decades, the liberal model has undergone some modifications
in these countries. There, the social policy still maintains the specific features and
principles of this model. Over the years of operation of this model in the said countries,
the social responsibility of the state for the welfare of the population has increased.
However, the model is still based on two main principles. These are the principles that
oblige citizens to social insurance, payment of contributions, and the principle of state
social assistance to citizens. The condition for receiving such assistance from the state
can only be the financial disadvantage of the citizen [14].

The social democratic model was popularised in the Scandinavian countries. It
started taking shape at the turn of the last century in order to reduce the difference in
living conditions of rich and poor. This model is attributed to the universal social welfare
system. This means that the state fully ensures the social welfare of its citizens. This
model had a positive impact on the development of social policy in the Scandinavian
countries, enabling the removal of the term “poverty” in relation to the population of
these countries, leaving only the concept of “weak population groups”. These include the
elderly, children under the age of six, the unemployed, troubled children, and people
addicted to alcohol or drugs. According to the liberal model, there are several approaches
to solving the problem of “weak groups”, which are based on certain fundamental
principles. The first principle lies in the statement that every citizen has an equal value
for the state, i.e. the state undertakes to provide social assistance to each person, if
necessary [15]. The second principle is that the package of social services is provided to
everyone on a voluntary basis, but if a citizen cannot make decisions to receive social
assistance from the state, it can be provided compulsorily. The third principle declares
that state social assistance should be introduced in all spheres of a citizen's life, it should
enable them to live a normal social life and must constitute a continuous process. The last
fundamental principle states that social assistance should equalise the level of social and
material assistance in society, the state should guarantee every citizen the same level of
education, living conditions, and provide employment.

Principles and possibilities of reforming the social sphere in the context of
European integration. As mentioned above, Ukraine focuses on the European model of
social policy. However, the Ukrainian government, after announcing the direction of the
European integration movement, has repeatedly passed laws that contradict European
principles on social protection. For example, laws specific to the Soviet model of social
protection were proposed or adopted. These were legislative acts that provided benefits
for new categories of citizens. The first decisive step in the process of European
integration for Ukraine was the harmonisation of the Convention for the Protection of
Human Rights and Fundamental Freedoms!. The authorised legal bodies of Ukraine also
revised the European Social Charter?. These actions provoked the need for reforms [16].
Ukraine is carrying out reforms in the existing social system, the share of insurance
relations between the state and citizens is growing, such a policy in social and legal
relations can increase the level of social welfare of citizens and eventually improve

!Convention for the Protection of Human Rights and Fundamental Freedoms. (1990, January). Retrieved
from https://zakon.rada.gov.ua/laws/show/995 004#Text

’European Social Charter (revised). (1996, May). Retrieved from
https://zakon.rada.gov.ua/laws/show/994 062#Text
®

249


https://zakon.rada.gov.ua/laws/show/995_004#Text

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

socio-economic conditions. However, there are currently several negative factors in
Ukraine that may slow down reforms and negatively affect future steps towards
European integration. Such factors include a considerable number of benefits for the
population and the inability to control their intended use, the lack of available funds in
the Pension Fund, the poor demographic situation, and low levels of public confidence in
public and private financial institutions. In the European Union, citizens are monitored
for financial assistance from the state. In Ukraine, there are no relevant bodies that could
control the profitability of financial assistance and the financial situation of persons
receiving social benefits from the state [17]. This situation has led to the receipt of social
assistance by citizens who do not need it and a low level of payments to citizens who are
in a difficult financial situation.

Social protection in the countries of the European Union has certain differences and
features according to the situation in the country. In general, these differences are found
in the fundamental principles that are the same for each country of the European Union.
One of such principles is the guarantee of financial aid to every citizen of the state in the
form of a living wage, as well as opportunities for fulfilment in society. Every citizen of
the European Union can count on state social assistance from the state or non-
governmental social organisations and foundations. Below is a review of models and
systems developed in different Member States of the European Union [18].

The experience of the Netherlands can be applied to implement reforms in the
Ukrainian social welfare system. The social policy system in the Netherlands includes
social security for employees, social assistance, and state insurance. The country fully
supports the livelihoods of people with disabilities, and social assistance also includes the
provision of motorised transportation and the provision of housing for special needs.
Unemployed citizens, the elderly, children, and the disabled also receive assistance. In
general, under the social insurance system of the Netherlands, the state provides social
assistance to citizens only in urgent cases, such as when the amount of social insurance is
less than the allowable norm. Systematic assistance to the above categories of citizens is
under the constant supervision of state bodies, including the amount of funding, and the
expediency of using the assistance received by the citizen. Denmark and Finland are
considered to be among the most socially oriented European countries. Denmark has
been developing a socially oriented policy since the 1930s. The country has introduced
free primary care for the entire population. The government has also introduced
programme that guarantee assistance to pregnant women, providing them with everything
they need, as well as compensating for 90% of lost income in the first fourteen weeks
after the birth of a child. The country provides financial aid, which is indexed to the
current cost of living, to families with children under the age of sixteen, and to large
families. Finland has introduced a Scandinavian system of social policy. The country is
one of the five best countries in the world to live in. As mentioned above, the
Scandinavian system promotes equality of social security for the entire population.
Finland also provides assistance to the unemployed, children, pregnant women, and
people with disabilities. The state provides permanent social assistance to kindergartens
and extended day-care groups in schools, as well as implements social adaptation
programmes for people with disabilities.
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At the beginning of the last century, Ukraine abandoned the old system of social
welfare and started implementing new regulations and social programmes [19]. With the
processes of European integration that have been actively taking place in recent years,
the country is undergoing transformation and reformation. The social sphere is also
subject to reforms based on European experience. Ukraine has the opportunity to take the
best of the leading countries, while rebuilding the existing outdated system.

CONCLUSIONS

After analysing all available sources of information on the subject matter, certain
conclusions can be drawn about the state of the Ukrainian social welfare system and
possible solutions for launching reform and modernisation. The study investigated the
possibilities of developing and approving the Social Code of Ukraine, which should be
based on the introduced international regulations and laws. Notably, Ukraine is gradually
approaching the systematisation of the current legal framework and is ready to create a
unified legal document that would govern social and legal relations in the country. A
considerable number of practicing scholars agree on the necessity of introducing a new
social insurance system, which would oblige economically active citizens of Ukraine to
make unified insurance contributions to social funds. Subsequent to attracting such
contributions to state and non-state social funds, the economic situation of the country
should change for the better. Such a social welfare system operates in countries that with
a liberal or conservative model of social welfare. If the experience of these countries is
borrowed, Ukraine will be able to adopt an already existing system, thereby avoiding
mistakes in creating and implementing a new system. Considering Ukraine's limited
financial resources, some scholars insist on the development of a social insurance system,
including individual insurance. Such an insurance system must be combined with state
guarantees. It is also worth paying attention to citizens who receive social assistance
from the state, to assess their living conditions, and financial situation. It is recommended
to review the recipients of assistance, as well as to more carefully select the persons in
need of it in the future.

Thus, Ukraine's orientation towards European integration processes requires
gradual changes and adjustments to the social protection system. The existing system
should be adjusted in accordance with European legislation and should be adapted to the
standards of the European Union. Ukraine has ratified most of the International Labour
Organisation's conventions in social welfare, but the approved standards have become
non-regulatory. This means that the standards are considered to be indicative, but not
mandatory for the development of the social welfare system. As a result, the level of
pensions and social benefits does not meet the requirements of European and
international legislation. On the other hand, the market and economic situation in
Ukraine does not allow for the full transposition and implementation of generally
accepted international social welfare standards into the country's legal framework. This is
economically impossible due to the low level of financing for social funds in Ukraine and
the unstable economic situation. In this regard, the implementation of foreign practices
requires an in-depth study of the subject matter, solutions, and changes in some
principles and legal provisions for their proper functioning in the current economic
conditions.
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The examples of social welfare systems in European countries that were presented
in this study are based on high-quality planning and distribution of state budget assets.
European social security systems are based on the principles of fair and useful
distribution of public funds, as well as on the decentralisation of the social assistance
process. The functioning of such a coordinated mechanism on the territory of European
states is possible due to the self-government of individual bodies, which is regulated by
the state. They have the opportunity to use and allocate funds provided by the state to
finance the social needs of citizens at their own discretion. A certain autonomy of local
communities helps to consider the specific features of social assistance in particular
localities.

Thus, with the successful redistribution of funds, decentralisation of social
assistance, introduction of a system of audit and control of social assistance financing,
creation of a quality social insurance system, and improvement of financing of state and
non-state social funds, as well as being guided by foreign experience, Ukraine will be
able to build a social welfare system that would satisfy all of the existing social needs of
citizens.
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Boaoaumup MuxaitjioBuy €pmoJieHKO

Kagheopa acpaprnozo, 3emenvnozco ma exonoziunozo npasa im. akademixa B.3. Anuyka
Hayionanvnuii ynisepcumem biopecypcis i npupodokopucmysanus Yxkpainu
Kuis, Ykpaina

KOHUIEILIA ITPAB TBAPUH KPI3b ITPU3MY KPUTUYHOI'O
AHAJII3Y

AHoTaNifA. YV cmammi posensidaemvcs nOwUplO8anHa HUHi MeHOeHYiss 3anpo8aodCeHHs Y
NOHAMIUHO-KAMe2OpIUHULL anapam Cy4acHoi IpUuOUYHoi HAyKUu 1eKCUYHOI KOHCMpPYKYii «npasa
MBAPUH», WO YMOBHO HA36AHA AGMOPOM cmammi KOHyenyiewo npae meapuH. 1liokpecnroembcs
NO2IUONEHHA C8IMOBUX pYXi8 3AXUCHUKIE Npae mMEApuH, AKi SUIUBAIOMbCA ) CMBOPEHHS
BIONOGIOHUX 2POMAOCHLKUX OpeaHi3ayil, OeKNapy8aHHs Npas MEApUuH, d MAaAKOMC NPOBeOeHHs
wopiunux mawighecmayiti 3 npueody Misxcnapoonozo ons meapun mowo. Ceoeo uacy icnHysana
Hagimb i0es 3anposaoddicenHs 8 Yxpaini nocaou Ynoenoeasceno2o 3 npas meapum 3a aHaioicio 3
Ynosnoesasicenum Bepxoenoi paou 3 npag noounu. Hagedene 6 yinomy niokpecmoe HaneicHull
pisenv akmyanvHocmi po3enadyeanoi npooaemu. IIposedene docnioxcentsn 6azyemovcs nepedycim
HA MIJICOUCYUNTITHAPHOMY NIOX00I, addce KOHYenyis npae meapur euxooumv 3a Medxci cy2yoo
opuduunoi  Hayku. B pobomi Hagedeni nosuyii NpeoCmMAaHuKié  HAMypALiCMUYHUX |
Qinocodcorux HayKosUX HANPAMIE 0OTPYHMYEAHHS OOYITLHOCHE 3ANPOBAONCEHHS NPAE MEAPUH,
30KpeMa HOBOBUHUKIOL HAYKU eKOJNO2IMHOL emuKu, NPUXUIbHUKU 5KOI po3pobunu HAeimb
Kkaacuixayito npag meapur 3 Nponosuyicio ii NowupenHs Ha 6Cix Oe3 GUKIIOUEHHS IHCUBUX
Op2arismis, exUaOYU MIKpoOis i 8ipycie, a makodic pociun. Kpumuuno ananizyromscs makoodic
3000ymxu Ginocoghcokoi OOKMpUHU Y HaACMUHI BUOKDEMIIEHHS [HmMepecié MEapuH 5K OCHOS8U
opmysanns ix npae. OOIpynmosyemvcs, wjo 6ci coyio-Hamypanicmuuni ma @inocoghcovki
Hanpamu oOTPYHMY6anHs. KOHYenyii npag meapun € XubHumu 3 no2nady gopmanvroi noeiku, 60
0a3yiomecs Ha NO2IYHIU NOMUNYI, BUKIUKAHOI NOPYUIEHHAM 3AKOHY MOMONCHOCHMI 8 Hpoyeci
00KA3Y6aHHs, AKOW € niomina mesu. 3 02180y HA alo2iuHi CnpoOu HAYKOBYIE 0PUOUUHO20
npo@inio  6MucHymu iCHY6aHHA MEAPUH Y PAMKU BUKIIOUHO JI00CLKO2O aAOCMPAKmMHO20
MUCTHEHHA, HACTIOKOM K020 € CYCRINbHI 8iOHOCUMU Ma 6e3n0cepedHbO Npago, K pezyisimop
CYCRITbHUX BIOHOCUH HABOOUMbCA KPUMUUHEe CMAasieHHa 00 ybo2o. Beadcacmovcs, wo snayno
NPULIHAMHOIO € KOHYenyis «0nazononyyys MeapuHy, y OCHOGI SKOI Jedcumv HeoOXIOHICmb
BUSHAHHS NOMPed MEAPUH JCUMU 8 NPUPOOHUX YMOBAX MA 2IOHO20 CMAGIEHHA 00 HUX 3 OOKY
mooell. 3aznaiaemuvcs, wo came ys KOHYenyis NOKIA0AEMbCsl 8 3aKOHO0A8CMB0 NepedosUx Kpait
ceimy ma 6 HayioHAaAbHe 3aKOHOO0ABCME0. 36epMAECMbCs y8aza, Wo CIMAmMms € YiHHOIO HA Juuie
OISl HAYKOBYI6 0pUoudH020 npo@inio, a u 01 Gaxieyie HamyparicmuyHux i @ilocopcorux
HAYKOBUX HANPAMIG OISl 30CEePEOdCeHHs C80IX O00CHIONCeHb Ha cy2y00 MOPANbHO-eMUUHUX
acnekmax, wjo Oinvule 8ION0BIOAE BUKIUKAM CbO20OEHHL.

KarouoBi cioBa: 3axuct TBapHH, NPUPOJIHI MpaBa TBAPHH, KOHIICMIIiS OJIAromoiy4ds TBapHH,
MPUPOJIHI 3aKOHHU TBAPHUHHOTO CIiBICHYBaHHSI.

255



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

Volodymyr M. Yermolenko

Department of Agrarian, Land and Environmental Law named after
Academician V.Z. Yanchuk

National University of Life and Environmental Sciences of Ukraine
Kyiv, Ukraine

THE CONCEPT OF ANIMAL RIGHTS THROUGH THE LENS OF
CRITICAL ANALYSIS

Abstract. The study investigates the current tendency to introduce the lexical construction
"animal rights" into the terminology of modern legal science, which is conditionally called by the
author of the study the concept of animal rights. Emphasis is placed on the intensification of
global movements of animal rights defenders, which result in the establishment of relevant public
organisations, the declaration of animal rights, as well as holding annual events on the occasion
of International Animal Day, etc. At one time, there was even the idea of introducing the position
of the Animal Rights Commissioner in Ukraine by analogy with the Human Rights Commissioner
of the Verkhovna Rada. This in general emphasises the appropriate level of relevance of the
issue. The study is based primarily on an interdisciplinary approach because the concept of
animal rights goes beyond purely legal science. The study presents the positions of
representatives of naturalistic and philosophical scientific areas to substantiate the feasibility of
animal rights, in particular the emerging science of environmental ethics, whose supporters have
even developed a classification of animal rights with a proposal to extend it to all living
organisms, including microbes, viruses, and plants. The achievements of philosophical doctrine
in terms of separating the interests of animals as a basis for the formation of their rights were
also critically analysed. It was substantiated that all socio-naturalistic and philosophical
directions of substantiation of the concept of animal rights are erroneous in terms of formal
logic, because they are based on a logical error caused by violation of the law of identity in the
process of proof, which is a substitution of the thesis. Given the illogical attempts of legal
scholars to squeeze the existence of animals into the framework of exclusively human abstract
thinking, the result of which is social relations and law itself, as a regulator of social relations, a
critical attitude is given to this. It is considered that the concept of "animal welfare" is much
more acceptable, which is based on the need to recognise the needs of animals to live in natural
conditions and a dignified attitude towards them by humans. It is noted that this concept is
enshrined in the legislation of the advanced countries of the world and in national legislation.
Attention is drawn to the fact that the study is valuable not only for legal scholars, but also for
specialists in natural sciences and philosophical sciences to focus their research on purely moral
and ethical aspects, which is more in line with current challenges.

Keywords: animal protection, natural animal rights, the concept of animal welfare, natural laws
of animal coexistence.

INTRODUCTION

Over the past half century, the global trend towards animal protection has significantly
intensified, the main focus of which is to give the animals rights. On this occasion, at the
initiative of the International League for Animal Rights, on September 23, 1977, the
Universal Declaration of Animal Rights was adopted in London, which was announced
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on October 15 of the same year at the UNESCO headquarters in Paris'. Admittedly, the
expansion of the ranks of animal rights activists has certain positive aspects in terms of
improving the morality of the humankind, rooting in the minds of people the idea of
preserving biological diversity in order to ensure sustainable civilisation. At the same
time, from the legal standpoint, this declaration necessitates a number of remarks. First of
all, the declaration is an international document on the fundamental principles on certain
issues [1], which combines declarative rules that do not contain specific rules of conduct,
but define the goals, objectives, principles of certain branches of law, legal institutions,
subject, form and means of legal regulation [2]. Thus, the legal nature of the declaration
is devoid of universality as one of the essential features of normativeness, which is
replaced by indicativeness in the implementation of national legislation. The only
indirect confirmation of this is the announcement at the UNESCO meeting, i.e., the
announcement without proper procedure of its identification. For comparison, the
Universal Declaration of Human Rights was adopted and proclaimed by the UN General
Assembly on December 10, 19482, the articles of which later became the basis for further
international treaties and national laws of UN member states regarding human rights
guarantees.

Nevertheless, every year on December 10, the world celebrates the International
Day of Animal Rights [3], even in quarantine, mass actions are carried out to protect
animals, both abroad [4] and in Ukraine [5; 6]. At one time, there was even the idea of
introducing the position of the Animal Rights Commissioner in Ukraine by analogy with
the Human Rights Commissioner of the Verkhovna Rada. This in general emphasises the
appropriate level of relevance of the issue. In addition, the provisions on animal welfare
were once the basis of the Model Law on Animal Treatment and the Law of Ukraine "On
Protection of Animals from Cruelty"?

1. MATERIALS AND METHODS

The study is based primarily on an interdisciplinary approach because the concept of
animal rights goes beyond purely legal science. Animal rights issues are in the field of
ecological ethics (complex science at the intersection of ecology and ethics as a
philosophical science), philosophy, in particular the concept of speciesism, sociology and
biology, i.e., a number of social and natural sciences. As a result, the basis of the study
were the relevant scientific developments in the field of these natural and general
humanities in their logical combination with the opinions of representatives of legal
doctrine, which are predominantly polar in nature.

The regulatory framework included the provisions of current national legislation
determining the legal status of animals, in particular the provisions of the Civil Code of
Ukraine*, which describe the object-material regime of animals, as well as the faunal

! World  Declaration of  Animal Rights. (1977, September). Retrieved  from
http://www.vita.org.ru/law/Zakonu/world declaration animal rights.htm.

2 Universal  Declaration of Human Rights. (1948, December). Retrieved from
https://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/ukr.pdf.

3 Law of Ukraine No 3447-IV “On Protection of Animals from Cruelty”. (2006, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/3447-15.

4 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
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nature of the Law of Ukraine "On Protection of Animals from Cruel Treatment"', which
stipulated the legal principles of the concept of animal welfare. The methodological
framework of the study was developed by an organic combination of philosophical
(dialectical materialism), general scientific (logical methods of analysis, synthesis, and
the law of identity), as well as special legal methods (dogmatic and comparative legal).

The philosophical method of dialectical materialism, despite not always justified
critical attitude of modern researchers towards it for purely political reasons, made it
possible to consider the rights of animals in retrospect, their origin and development, as
well as in relation to the material basis of their emergence as a very acute social issue of
the inappropriate treatment of wildlife.

The analytical direction of the study of the concept of animal rights is conditioned
directly by the title of the article. Thus, the critical analysis makes provision for division
of the specified concept into components, their studying, identification of unacceptable
positions with the subsequent development of an original vision of the resolution of
problematic aspects. This predominantly concerns the decomposition of the problem of
animal rights into biological, moral, philosophical, and legal components. In turn, further
analysis of the biological component focused on animals that really need protection from
abuse and the introduction of a proper regime. Analysis of the moral and philosophical
foundations of the concept of animal rights suggested that there are only moral and
ethical grounds for the introduction of the legal matter of the construction of animal
rights. In the legal sphere, using a logical method of analysis, the general statutory array
of relevant legislation was differentiated into two subsystems: civil law provisions that
establish the material regime of animals, and provisions of natural resource legislation
aimed at ensuring proper attitude of society towards wildlife, with their subsequent
fragmentation to the level of the provisions of certain legal norms, which allowed to
clarify the features of the object-material and protective legal regimes of animals.
Therewith, it was established that the provisions of natural resource legislation also
perceive the material and legal regime of animals established by the provisions of civil
legislation. This is evidenced by the provisions of the Law of Ukraine "On Protection of
Animals from Cruelty"?, in particular in terms of spreading the regime of ownership and
other property rights to animals (Article 4), highlighting the specifics of these property
rights to animals (Article 12), as well as determining animals as the subject of
transactions (Article 13), etc.

The principle of synthesis had a dual application. Firstly, animal rights were
considered as a holistic phenomenon in isolation from its division into legal and
naturalistic components. Secondly, based on the generalisation of the results of the
analysis, a conceptual conclusion was made about the illogical application of a purely
anthropocentric terminological construction of subjective rights to animals. In addition to
logical methods of analysis and synthesis, the provisions of the law of identity were used
as one of the fundamental laws of formal logic, which identified the logical error
underlying the concept of animal rights, which shifts the authors' attention to legal

! Law of Ukraine No 3447-1V “On Protection of Animals from Cruelty”. (2006, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/3447-15.
2 [bidem, 2006.
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aspects instead of focusing on morality.

The dogmatic (formal legal) method allowed to identify the content of the relevant
legal provisions that define the legal regime of animals as things and objects of legal
relations and led to the possibility of diverting attention from the naturalistic perception
of animal rights to improve the latter. Ultimately, this led to the conclusion that the
application of the anthropocentric category of "human rights" to animals is inadmissible.

The comparative legal method was implemented through a comparison of national,
international, and foreign legislation in the field of animal protection, which further
confirmed the prospects for deepening the concept of physical welfare of animals by
creating appropriate conditions for their maintenance.

2. RESULTS AND DISCUSSION

One of the first (if not the first) Ukraine studies in legal science to address the animal
rights was the thesis research by L.D. Nechyporuk, which covered the ecological and
legal regulation of the rational use of wildlife, the author of which came to the conclusion
about the direction of the Law of Ukraine "On the Protection of Animals from Cruelty"!
towards the protection of the natural rights of animals and the legislative consolidation of
the natural rights of animals in the said law [7]. Meanwhile, this conclusion contradicts
the provisions of current legislation and legal doctrine, which form the basis of this
legislation, according to which rights are granted only to legal entities, i.e., individuals
and legal entities, in particular the holder of natural rights can only be a person as an
individual. In addition, civil legislation applies to animals the legal regime of an
inanimate object, and an inanimate object cannot have rights. Then the author of the
thesis attempted to justify her position on the possibility of animals having not only
natural rights, but also legal personality, which she called "conditional". But animal
rights are mentioned only in the preamble of the Law of Ukraine "On Protection of
Animals from Cruelty"? without elaborating on the meaning of this concept. Despite
declaring the concept of "natural rights of animals" in its preamble, the provisions of this
Law indicate the spread of property rights and other real rights to animals (Article 4),
highlighting the features of these real rights to animals (Article 12), as well as the
definition of animals as subject of agreements (Article 13), etc. There is a recognition of
animals as a thing, and therefore there can be no question of any natural rights of
animals. Therewith, the author draws the main arguments from certain scientific
approaches, forgetting that the opinions of scientists are not a reason to give animals
rights. Based on modern realities, scientific ideas about animal rights lie in the plane of
morality rather than law.

A clear confirmation of this is the development of national science of
"environmental ethics" as a doctrine of moral relations of human with nature, other living
beings, where the role of moral agents is played by people, and animals and plants act as
moral partners [8]. Therewith, it is proposed to give the rights to all living beings without
exception (including microbes and viruses), as well as ecosystems, considering the rights

! Law of Ukraine No 3447-1V “On Protection of Animals from Cruelty”. (2006, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/3447-15.
2 Ibidem, 2006.
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of nature as natural laws of nature, living beings, embodied in the law and legal culture
of people. The following rights of all living beings can be recognised: life; natural
freedom; inheritance; protection from suffering through human fault (protection from
cruelty); compensation for damage through human fault; the share of earthly goods
necessary for life; genetic diversity (protection against genetic contamination); lack of
responsibility to the person; care (for domestic and farm animals and plants), etc. The
basis for the emergence of the rights of living beings is their interests that require
protection [9-15].

These proposals raise a crucial question regarding the determination of the area of
distribution of animal rights. The above suggests the need to cover all living organisms,
including microbes and viruses, as well as plants. However, the fate of harmful living
beings (pathogenic viruses, rodents, insects, fungi, weeds, etc.), which put humanity in a
dilemma of choosing their life and health or the existence of harmful living organisms,
remains unclear. Modern refined animal rights activists, living in comfortable conditions,
ignore the fact that the history of human civilisation is a chronicle of the constant
struggle for survival with hostile flora and fauna. For example, since biblical times,
humankind has struggled with hordes of locusts, not bothering about the moral aspects of
the latter's right to life. If one is to agree with the selectivity of animal species to which it
is appropriate to apply the concept of rights, the concept of animal rights will
automatically become its antipode — the concept of speciesism.

As for the substantive features of the above environmental ethics, it is an
interdisciplinary fusion of two scientific fields, which are ecology and philosophy,
because ethics is the philosophical science of the origin and essence of morality, moral
consciousness of a human [16]. All the less understandable and explainable is the
interference of apologists of this science in the scope of law through the use of the term
"animal rights", which cannot be considered other than through the lens of the theory of
subjective rights, developed in detail by legal theorists. There is another attempt to
squeeze the natural laws of animal coexistence into direct human standards, in particular
the sphere of rights and interests. It is known that some representatives of philosophical
doctrine work in this subject area. Thus, V.A. Vorona believes that if for the modern
legal doctrine, the interests of people constitute an argument valid enough to constantly
improve legislation for the sake of security and protection of people, then the interests of
those species of animals that are unable to express them, although undoubtedly have such
interests, are ignored [17].

These statements about the interests of animals are devoid of any empirical basis.
As for human interests, they are developed only by conscious needs, which determine a
meaningful model of activities aimed at satisfying the relevant interest. Unconscious
needs remain at the level of instinctive urges, aspirations, passions, etc. Deprived of
rational thinking, animals are unable to consciously build behaviour aimed at meeting
their needs, acting reflexively, and therefore any statement about the interests of animals
claims at least the level of fantastic blockbusters. Again, there is an attempt to assess the
behaviour of animals using human stereotypes, but by representatives of philosophical
science. To complete the holistic picture of the interdisciplinary vision of assimilating
subjective status to animals, a purely naturalistic approach should be provided. For
example, there are attempts by scientists to endow individual animals with the ability for
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politics, that is, in fact, for collective communication and the conscious organisation of
coexistence, although with the caveat of direct comparisons with human politics except
for some random comparisons [18]. However, it is hardly possible to identify, considered
by the author as a form of self-awareness, the ability of great apes to recognise
themselves in the mirror with exclusively human ability to think abstractly, which gives a
person the opportunity to consciously perceive and master abstractions, the system
formation of which is law as a social regulator and one of the highest social values.

There is another illogical attempt to squeeze the existence of animals into the "bed
of Procrustes" of human abstractions, which are primarily social relations. Relationships
are an exclusively human property that describes only human relationships directly. As a
result of conscious action, relationships constitute an outward manifestation of human
interrelations. The spread of the immanent properties of human society to animals goes
beyond any logical ideas about the nature of humans and animals. With regard to
animals, only the rules of treatment of humans are subject to regulation, which follows
from Part 2 of Article 180 of the Civil Code of Ukraine!, but in no way relations of
people with animals. There is a terminological manipulation (conscious or unconscious),
when there is a supposedly probable substitution of concepts. Meanwhile, the
substitution of the thesis is a logical error caused by the violation of the law of identity in
the process of proof. Wanting to prove something unfair in the moral sense, one instead
proves that it is unfair in the legal sense [19]. This provision completely emphasises the
erroneous desire of animal rights activists to translate the solution of the problem from
the moral to the legal plane.

Against this background, similar attempts to naturalise the concept of animal rights
by legal scholars and representatives of various scientific fields seem rather
incomprehensible and trivial. Thus, from the first pages of her thesis research, V.O.
Turska declares the acquisition of a new status by animals [20], acknowledging that
animal rights are a purely human artificial construction, and it exists only in relations
either between humans or in human relations with animals. Animal rights are protected
from violence by humans and the state, not from violence by other animals, such as
predators. Moreover, animals are not responsible for their actions when they violate
human laws [21]. There is only one thing to agree with the author — the rights of animals
(as well as humans) are a purely human "invention", an artificial construction, an
abstraction that exists only in the minds of people as a consequence of their perception of
the laws of social coexistence. The granting of legal status to wild animals is discussed in
separate works of V.V. Shekhovtsov [22]. However, a number of other publications do
not agree with the status level of animals, where V.V. Shekhovtsov considers animals as
an object of property rights [22-25], which leads to the question of the possibility of
animals to be both a subject and an object of law. For a person, such a situation is
probable only in a slave-owning system, while in modern realities this ratio acquires
pronounced dichotomous features. Therewith, the current civil legislation makes it
impossible to extend the subjective status to animals, providing in Article 2 of the Civil
Code of Ukraine? a clear list of participants in civil relations, while extending to animals
the legal regime of inanimate objects (Part 1 of Article 180 of the Civil Code of Ukraine).

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
2 [bidem, 2003.
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The conclusion that the use of the definition of "right" in relation to animals that
are not subjects of law is based on the inadmissibility of the principles according to
which "the object of law cannot be its subject" and "rights are correlated with
obligations" [26]. For this position, its authors were even labelled "the dog hunters of
science" [27], although one of the co-authors is indeed recognised as the main dog hunter
of the country by animal rights activists on social networks [28]. However, given their
content, these principles are a significant stumbling block for supporters of the concept of
animal rights.

First of all, all rights and obligations by their legal nature are subjective, i.e., they
must correlate with a particular entity. In the etymological sense, the word "subject"
comprises the prefix sub (Latin — under, below, less) and the base of the verb jacio (Latin
— throw, deliver) [29]. If the latter is considered as a kind of certain action, then the
subject is that which produces certain actions. The bearer of conscious actions is
exclusively a person whose physical actions in a certain form constitute the result of a
corresponding mental process. Therefore, the real subject in the physical and social
aspects can only be a person, and in the legal (as a bearer of rights and responsibilities) —
an individual and a legal entity. In essence, these are the fundamentals of the theory of
law, which for some reason are ignored by proponents of the concept of animal rights. In
addition, each subjective right substantively, as a measure of possible behaviour, implies
the need to assess the limits of the latter, which can be made and perceived only by a
human as a carrier of rational thinking, but in no way an animal.

Another important point of refutation of the idea of animal rights is the
impossibility of imposing subjective responsibilities on the latter, which are an even
category with subjective rights, together forming the content of any legal relationship. It
is unlikely that there will be at least one animal that understands, accepts, undertakes, and
performs a certain obligation. This raises doubts regarding the viability of individual
proposals by legal scholars to designate a person as the subject of the relevant duty
(similar to a trust property relationship), and the legal status of the animal owner will
become similar to that of a guardian [30]. The result is an illogical pairwise correlation of
"animal rights, human responsibilities", and the person must be the owner of the animal.
First, the presence of the owner of the animal automatically translates the latter into the
rank of a real object of law, which eliminates any substantive conversation about rights
and responsibilities. Secondly, any analogy with guardianship (Article 55 of the Civil
Code of Ukraine)!, which cannot be established to a material object, is unacceptable. In
addition, the emergence of subjective human rights is directly related to the legal
structure of legal personality enshrined in Articles 25-26 and 30-42 of the Civil Code of
Ukraine®. Recognition of animals as holders of rights, and their owners — the
corresponding responsibilities, will require amendments to these articles, which is
nonsense on both substantive and formal grounds. In view of this argument, the concept of
"animal welfare" is much more acceptable, the followers of which believe that the demands of
animal rights activists are not only unfounded, but do not have any scientific basis [31]. The lack

of a coherent concept of animal rights was emphasised above. But even its supporters mask the
need to ensure their well-being under the term "animal rights". The latter follows from the

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
2 [bidem, 2003.
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content of modern publications of animal rights activists, outwardly aimed at declaring the
importance of protecting animal rights, but meaningfully highlights the need to directly recognise
the need for animals to live in the wild and be treated by humans, not some mythical animal
rights. The need for proper care of people towards animals, which lies in the moral plane, is
replaced by a purely legal construction of animal rights. The common argument of the supporters
of the concept of animal rights is the allegedly dominant trend in the world, in particular in
developed European countries, towards the recognition of such rights with their subsequent
consolidation in legislation. Meanwhile, the analysis conducted by experts in international law
indicates the exact opposite. In the EU, on the other hand, animal welfare standards have been
enshrined, first in individual legislation (Germany — the Animal Welfare Act', Austria — the
Federal Act on the Protection of Animals?, the United Kingdom — the Animal Welfare Act®,
Finland — the Animal Welfare Act*), and then at the regional level (Council Of Europe —
European Convention for the Protection of Animals in International Transport 1968°, European
Convention for the Protection of Animals Kept on Farms 1976°, European Convention for the
Protection of Vertebrate Animals Used for Experimental or Other Scientific Purposes 19867,
European Convention on the Protection of Domestic Animals in 1987%). The next stage should be
a universal level when the welfare of animals and their protection from cruelty will be a
necessary requirement for a modern developed country [32].

For comparison, the very concept of animal welfare at the time of the CIS countries
was the basis of the Model Law on Animal Treatment’, and even earlier — in the Law of
Ukraine "On Protection of Animals from Cruelty"'®. This is a progressive direction of
legislation, which lies at the intersection of a rational combination of moral and legal
components.

CONCLUSIONS

The concept of animal rights is based on the substitution of the thesis, i.e., the logical
error caused by the violation of the law of identity in the process of proof. Proponents of
this concept, wanting to prove the unfair treatment of animals in the moral meaning,
instead argue that it is unfair in the legal sense, translating the solution of the problem
from the moral plane to the legal one. From a legal standpoint, the introduction of the

! Animal  Welfare Act. (1972, July). Retrieved from  https://www.gesetze-im-
internet.de/tierschg/BJNR012770972.html.

2 Federal Act on the Protection of Animals (Animal Protection Act — TSchG). (2004). Retrieved from
https://docs.google.com/viewer?url=http://www.ris.bka.gv.at/Dokumente/Erv/ERV 2004 1 118/ERV_20
04 1 118.pdf.

3 Animal Welfare Act, op. cit.

4 Ibidem, 1972.

> European Convention for the Protection of Animals during International Transport. (1968, December).
Retrieved from https://zakon.rada.gov.ua/laws/show/994 227.

¢ European Convention for the Protection of Animals kept for Farming Purposes. (1976, March). Retrieved
from https://www.coe.int/en/web/conventions/full-list/-/conventions/rms/0900001680076da6/.

7 European Convention for the Protection of Vertebrate Animals used for Experimental and Other
Scientific Purposes. (1986, March). Retrieved from https://zakon.rada.gov.ua/laws/show/994 137.

8 European Convention for the Protection of Pet Animals. (1987, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/994 al5.

® Model Law of Ukraine “On the Treatment of Animals”. (2007, October). Retrieved from
https://zakon.rada.gov.ua/laws/show/997 i36.

10 Law of Ukraine Ne 3447-IV “On Protection of Animals from Cruelty”. (2006, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/3447-15.
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lexical and legal construction of "animal rights" into the current legislation does not fit
into any of the modern concepts of legal understanding. From a practical standpoint, this
determines not only the denial of the logical basis of modern rulemaking by replacing the
basic anthropological foundations of the legal system, but over time will require a de
facto break with the existing model of law as a whole. Hence, the concept of ensuring
animal welfare, enshrined in the legislation of advanced countries, is much more
appropriate.

The materials of the study are valuable not only for legal scholars as a basis for the
development and improvement of a certain evidence base to substantiate their position,
but also for specialists in natural sciences and philosophical sciences to focus their
research on purely moral and ethical aspects, which is more in line with modern
challenges.
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HOuis MuxkosaiBna YopHoyc

Kageopa kpuminanicmuxu ma cy0o8oi meouyuru
Hayionanvna akademin enympiwinix cnpas
Kuis, Ykpaina

AKTYAJIbBHI IMTAHHSA PO3CJIIAYBAHHA TA CYJIOBOI'O
PO3IJIAAY MIZKHAPOIHUM KPUMIHAJIBHUM CYJIOM
CIIPAB IIPO MI’KHAPO/JAHI 3J1IOYUHH

AHoTauis. Baociueum 3as0anuam Hawoi Oepocasu € pamugixayis Pumcvrkoeo Cmamymy
Midchapoono2o KpuMiHAIbHO20 CYOY, A MAKONMC NOOANbUA IMIIEMEHMAYia 1020 NOJIOANCEHb 00
HAYIOHANbHO2O 3AKOHOO0ABCMEa [ Npaso3acmocogHoi npakmuxu. Lle 3abesneuums HanexcHi
npasosi niocmasu Po3CiiOy8aHHs mMd e@EeKmusHo20 Ccy008020 po3ensady Miscnapoonum
KPUMIHATbHUM CYOOM CAPA8 NpPO MINCHAPOOHI 3M0YUHU, WO NOCA2AIOMb HA [HMepecu Hauloi
Oeparcasu. Hosi 3a80anna nocmaromv i neped KPUMIHANICMUKON, AKA, SUKOPUCHOBYIOUU
OCMAHHI OOCACHEHHs NPUPOOHUYUX, MEXHIYHUX MA CYCRIIbHUX HAYK, HPUCMOCOBYE iX 00
PO38’A3aHHA 3a80aHb CYOOUUHCMEA, MPAHCHOPMYE Yy KPUMIHATICIMUYNY RPAKMUKY, 30ilCHIOE
KpuminanicmuyHe 3abe3nevents po3ciioy8ants ma cy008020 po32iidy CApas Npo MIdCHAPOOHI
snouunu. Humanns po3cuioysanus ma cy006020 po3enady MijcnapooHum KpUMIHATLHUM CYOOM
Cnpas npo MIidiCHAPOOHI 3M0YUHU He OYIU NPEeOMEmOoM OKPEMO20 HAYKOB020 OOCHIONCEHH S, WO
BU3HAYUNIO Memy HNpedCmagieHol Haykogoi cmammi. BusHauanvHum 01  O0O0CASHEHHS
nocmaenenoi memu € 3a2anvbHull OIAIeKMUYHULL Memoo HAYK08020 nisHauHA. Y npoyeci
docniodcentss OYI0 HAOAHO XAPAKMEPUCTNUKY MINCHAPOOHUX 3710YUHIB, GUSHAYEHO 3dcadu
disnbHocmi MidcHapoOHo20 KpumMiHaibHo20 cy0y, 00 PUCOUKYIT AKO20 HANEHCAMb MINCHAPOOHT
3104UHU, OOIPYHMOBAHO HeoOXiOHnicmv  pamugikayii  Yxpainorw Pumcwvkoeo cmamymy
Mixchapoonozo KpumiHaibHO20 YOy, GUBHAYEHO OCHOBHI 3Acadu  KPUMIHALICMUYHO20
3a0e3neuenHss po3CliOy8aHHs ma CYO08020 pO32nady CHpA8 NPO MIJCHAPOOHT  3104UHU
Midichapoonum KpUMiHaibHUM CYOOM, 3 ICOBAHO BANCIUBICNL (POPMYBAHH KPUMIHANICMUYHOT
MemoOUKU po3CHIOYEanHs mMa Cy008020 po32isidy MINCHAPOOHUX 3104unie. QOIPYHMOBAHO, WO
epexmusHe po3cioy8ants ma CyO00sUll po32isd CHpPas PO MIdNCHAPOOH 3104uHu MidcHapoOHum
KPUMIHATbHUM ~— CYOOM — nompeOye  KPpUMIHANICUYHO20 — 3aDe3neveHHs,  3aCMmOCYBAHHS
KPUMIHATICMUYHUX 3ac00i8, Memoois, Nputiomis i3 0OMPUMAHHAM MIJCHAPOOHUX CMAHOAPMIE.
OcHosHuMU — Hanpsmamu  peanizayii  KPUMIHATICMUYHO2O — 3a0e3nedeHHs: €  MexXHiKo-
Kpuminanicmuune, MAaKmMuKo-KpuUMiHaiicmuume i MemOoOUKO-KPUMIHATTICMUYHE.
Kpuminanicmuuna memoouxa poscnioyeamus ma  cy006oco  posenady  Mixcnapoonum
KPUMIHATIbHUM CYOOM CHpA8 NpO MIHCHAPOOHI 3/I04UHU NOKIUKAHA NPONOHY8AMU HAUOIIbLUL
epexmueHi memoou i 3acobu OisIbHOCMI GIONOGIOHO 00 MINCHAPOOHUX CMAHOAPMIE ma 3
Memow  00CScHEeHHsi  3a80amb  NMpagocydos.  Brasama — xpuminanicmuyna — memoouxa
Xapakmepuzyemvcs psaooM 0cobaueocmell, 30Kpemd, GOHA NOBUHHA OXONAIO8AMU NUNAHHA
83A€MO0ii documsb UWUPOKO20 KOJIA KOMNEMEHMHUX CYO '€KmMig K Y Medcax 0epicasu, max i Ha
MIJCHAPOOHOMY DIGHI.

KirouoBi cioBa: MDKHapogHHMH 3JI0YMH, PO3CIiAyBaHHS, KPUMiHATICTHUHE 3a0e3MEeUeHHS,
CYIOBUH PO3TIIAT, MKHAPOIHUM CTaHAAPT.
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TOPICAL ISSUES OF INVESTIGATION AND TRIAL BY AN
INTERNATIONAL CRIMINAL COURT OF CASES OF
INTERNATIONAL CRIMES

Abstract. An important task for Ukraine is the ratification of the Rome Statute of the
International Criminal Court, as well as the further implementation of its provisions into national
legislation and law enforcement practice. This will provide proper legal grounds for the
investigation and effective trial by the International Criminal Court of cases of international
crimes that encroach on the national interests. New tasks are also facing forensic science, which,
using the latest advances in natural, technical, and social sciences, adapts them to the tasks of
criminal procedure, transforms them into forensic practice, provides forensic support for the
investigation and trial of crimes under international law. The issues of investigation and trial of
international crimes by the International Criminal Court were not subjected to a separate study,
which determined the purpose of the paper presented. The general dialectical method was
decisive for the achievement of the set purpose. In the course of the study the characteristics of
international crimes were given, the principles of activity of the International Criminal Court, to
whose jurisdiction international crimes belong, were determined; the necessity of ratification of
the Rome Statute of the International Criminal Court by Ukraine was substantiated; the basic
principles of forensic support of investigation and trial by the International Criminal Court of
cases of international crimes were determined; the importance of formation of criminological
methods of investigation and trial of international crimes was clarified. It is substantiated that
the effective investigation and trial by the International Criminal Court of cases of international
crimes requires forensic support, the use of forensic tools, methods, techniques in compliance
with international standards. The main areas of forensic support are technical, tactical, and
methodological. The forensic methodology for the investigation and trial of international crimes
by the International Criminal Court is designed to offer the most effective methods in accordance
with international standards and to achieve the goals of justice. The specified forensic
methodology is characterised by a number of features, in particular, it should cover the
interaction of a wide range of competent entities both within the state and at the international
level.

Keywords: international crime, investigation, forensic support, judgement, international
standard.

INTRODUCTION

The effective investigation of international crimes and their judicial review by the
International Criminal Court requires amendments and additions to the national
legislation, stipulates increased requirements for the activities of law enforcement
agencies, judicial bodies at the national and international levels. The need to ratify the
Rome Statute of the International Criminal Court of 1998!, according to which the
jurisdiction of the International Criminal Court extends to international crimes —

' Rome Statute of the International Criminal Court. (1998, July). Retrieved from

https://zakon.rada.gov.ua/laws/show/995 588.
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genocide, crimes against humanity, war crimes, crime of aggression — is stipulated by the
provisions of the Constitution of Ukraine 1996!, the Law of Ukraine "On International
Treaties" of 20042 It also follows from the content of the Association Agreement
between Ukraine, of the one part, and the European Union and its Member States of
20143 of the other part. Art. 8 of the Agreement stipulates that States shall cooperate with
a view to strengthening peace and international justice through the ratification and
implementation of the Rome Statute* of the International Criminal Court and related
instruments.

The important tasks for Ukraine in this direction are highlighted in the Action Plan
for the implementation of the National Strategy in the field of human rights for the period
up to 2020, approved by the order of the Cabinet of Ministers of Ukraine dated
November 23, 2015 No. 1393°. In particular, it is necessary to analyse the compliance of
international humanitarian law and criminal legislation of Ukraine in order to identify
gaps and inconsistencies; development, based on the results of the above analysis, of a
draft law on amending the Criminal Code of Ukraine® and, if necessary, in other
regulations and submission to the Verkhovna Rada of Ukraine in order to harmonise with
the norms of international humanitarian law (in particular, on the definition of war
crimes) (p. 3). It is necessary to create an effective crime investigation system in
accordance with international standards and taking into account the practice of the
European Court of Human Rights (p.1, p.2, p.6)’ etc.

In the context of an armed conflict that continues in the eastern Ukraine, the
harmonisation of criminal legislation with the provisions of the Rome Statute acquires
particular importance, which has been repeatedly noted by scientists®. New tasks are also
facing forensics, which, using the latest advances in natural, technical, and social
sciences, adapts them to the problems of justice, transforms them into forensic practice,
provides forensic support for the investigation and trial of international crimes.
Problematic issues of ratification of the Rome Statute of the International Criminal Court
by Ukraine, some aspects of the investigation and trial of cases of international crimes

! Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

2 Law of Ukraine No 1906-IV “On International Treaties of Ukraine”. (2004, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/1906-15#Text.

3 Association Agreement between Ukraine, of the one part, and the European Union, the European Atomic
Energy Community and their Member States, of the other part. (2014, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/984 011#Text.

4 Rome Statute of the International Criminal Court. (1998, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 588.

5 Action plan for the implementation of the National Strategy in the field of human rights for the period up
to 2020 No 1393-r. (2015, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1393-2015-
%D1%80#Text.

6 Criminal codex of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14.

7 Action plan for the implementation of the National Strategy in the field of human rights for the period up
to 2020 No 1393-r, op. cit.

8 Opinion of the Constitutional Court of Ukraine in the case on the constitutional petition of the President
of Ukraine on issuing an opinion on the compliance of the Constitution of Ukraine with the Rome Statute
of the International Criminal Court (Rome Statute case) (case No 1-35 / 2001): Opinion of the
Constitutional Court of Ukraine of 11 July. 2001 No 3-v / 2001. Retrieved from
http://zakon2.rada.gov.ua/laws/show/v003v710-01.
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are covered in the works of N.A. Zelinska [1], N.V. Kaminska [2], O.V. Senatorova [3],
R.K. Goel [4], M.V. Shepitko [5] and others. Among European scholars dealing with the
investigation of international crimes were: A.G. Kibalnik, [6], J. P. Pérez-Le6n
Acevedo, [7], H. Grigoryan, [8], C. Chepelka, [9], U. Cedrangolo, [10], V. Felbab-
Brown, [11], R. Ivory, [12].

However, there are a number of topical issues of investigation and trial by the
International Criminal Court of cases of international crimes that have not been the
subject of scientific research. Accordingly, the objectives of the study are: to characterise
international crimes, determine the principles of the International Criminal Court, which
has jurisdiction over international crimes; justify the need for Ukraine to ratify the Rome
Statute of the International Criminal Court; determine the basic principles of forensic
support of investigation and trial by the International Criminal Court of cases of
international crimes; substantiation of the need to form a forensic methodology for the
investigation and trial of international crimes.

1. MATERIALS AND METHODS

The study is based on the analysis of legislative acts and regulations of Ukraine, namely
the provisions of the Constitution of Ukraine of 1996!, the Criminal Code of Ukraine of
20012, the Criminal Procedure Code of Ukraine of 20123, the Law of Ukraine "On
International Agreements" of 2004, bylaws and others. The provisions of the Rome
Statute of the International Criminal Court of 1998, a number of ratified international
treaties of Ukraine (the Vienna Convention on the Law of Treaties of 1969°, the United
Nations Convention against Transnational Organised Crime of 20007, the Second
Additional Protocol to the European Convention on Mutual Convention) assistance in
criminal cases in 20018 etc.).

The methodological tools were chosen taking into account the goal, the specifics of
the subject in hand. The dialectical approach was applied to become privy to the event
and composition of an international crime, its consideration from the activity aspect, to
determine the correlations between its elements. The dialectical approach was necessary
to determine the principles of the International Criminal Court in the implementation of
the function of justice. Important for forensic science are the provisions of dialectics on
the ability of matter to reflect, on the relationship and interdependence of phenomena.

! Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

2 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14.

3 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.

4 Law of Ukraine No 1906-IV “On International Agreements”. (2004, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/1906-15#Text.

5 Rome Statute of the International Criminal Court. (1998, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 588.

®  Vienna Convention on the Law of Treaties. (1969, May). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 118.

7 United Nations Convention against Transnational Organized Crime. (2000, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 789.

8 Second Additional Protocol to the European Convention on Assistance in Criminal Matters. (2001,
November). Retrieved from https://zakon.rada.gov.ua/laws/show/994 518#Text.
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Revealing the features of forensic investigation and trial of international crimes, using a
dialectical method, various forms of reflection of the event of an international crime were
studied, ranging from the simplest, related to the contact interaction of two objects, and
to psychophysiological, when facts and circumstances are recorded in consciousness of
people. To study the criminologically significant information, the peculiarities of the use
of technical means and tactics were revealed.

In the course of the research general scientific methods were used. Namely:
empirical: observations and comparisons; general: analysis and synthesis, induction and
deduction; concretisation, generalisation, and analogy. In particular, analysis and
synthesis, induction and deduction were used to determine the characteristics of
international crimes, which depend on both international law and the law of a particular
state, as well as applied methods, means, methods of criminal activity. General scientific
methods were used in the study of international forensic standards, the content of which
is constantly changing depending on the pace of scientific and technological progress,
integration of the best achievements of science and technology to solve problems of
effective investigation and prosecution of international crimes. Generalisation methods
and analogies were used to form practical recommendations for improving the
investigation and trial of international crimes based on the study of legislation, scientific
papers, and foreign practices.

Special research methods were also applied. Comparative law research — to compare
the legal norms of Ukraine and foreign countries that regulate the procedure of criminal
proceedings and the conduct of certain procedural actions, the application of international
cooperation. Historical method — to highlight the scientific views on the interpretation of
the concepts of "forensic support”, "international crime", "forensic methodology",
"international standard". Systemic and structural method — for formulating tasks that are
solved as a result of forensic support for the investigation and judicial consideration by the
International Criminal Court of cases of international crimes. These tasks were considered
in accordance with the technical, tactical, and methodological areas of forensic support.
Using the systemic and structural method, the foundations of the creation and operation of
international investigation groups — the subjects of the investigation of international crimes
were revealed. The method of legal forecasting made it possible to identify areas for further
development of scholarly views on the issues of forensic support and trial of international
crimes, to form the principles of appropriate forensic methodology. These proposals also
apply to the expansion of the content of such a structural element of the science of
forensics as a method of investigating certain types of crimes.

Thus, the applied methodology provided knowledge of the essence of international
crimes, the principles of the International Criminal Court, which has jurisdiction over
cases of international crimes; theoretical and legal bases of forensic support of
investigation and trial of cases on international crimes by the International Criminal
Court; the main provisions of the forensic methodology of investigation and trial of cases
of international crimes.

2. RESULTS AND DISCUSSION

The academic literature in this field has substantiated that international crime consists of
transnational crimes and crimes of international significance [1]. International crimes are
violations of the principles and norms of international law that are especially dangerous for
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human civilisation and are fundamental to ensuring peace, protecting the individual and the
vital interests of the international community as a whole [13]. In order to effectively
combat international crimes, within the framework of the Diplomatic Conference of
Plenipotentiaries under the auspices of the United Nations in Rome in 1998, a decision
was made to establish a permanent International Criminal Court [4]. The Statute of the
International Criminal Court provides for the onset of international criminal liability for:
a) the crime of genocide; b) crimes against humanity; ¢) war crimes; d) crime of
aggression'. The International Criminal Court is an independent institution of
international justice. The International Criminal Court exercises jurisdiction based on the
principle of complementarity. In fact, the implementation of legal proceedings on
international crimes and persons accused of their commission is entrusted to the courts of
a particular state. Thus, the International Criminal Court does not replace the national
legal system. However, in the presence of the grounds specified in Art. 17 of the Rome
Statute of the International Criminal Court’, when a state cannot ensure the
implementation of proceedings in relation to international crimes, it is carried out by the
International Criminal Court.

Today, Ukraine needs to implement the Statute into national legislation and bring
law enforcement practice in line with its provisions. However, to this day, the Rome
Statute of 1998, on the basis of which the International Criminal Court®, operates,
remains unratified by the Verkhovna Rada of Ukraine, which causes difficulties in law
enforcement. Today 123 states are Parties to the Rome Statute. Ukraine signed this
international agreement in 2000, but did not ratify it, as the Constitutional Court of
Ukraine ruled that the Rome Statute* was inconsistent with the Constitution of Ukraine®.
Only on June 30, 2019 Art. 124 of the Constitution of Ukraine was amended, which gave
the state the right to ratify the Rome Statute and recognise the jurisdiction of the
International Criminal Court. That is, it took Ukraine almost nineteen years to come close
to an important strategic decision. Given the urgent need to consider cases of
international crimes, Ukraine has twice recognised the jurisdiction ad hoc (for specific
situations), submitting special applications to the International Criminal Court under Part
3 of the Statute. The first statement concerned the recognition by Ukraine of the
jurisdiction of the International Criminal Court to commit crimes against humanity by
high-ranking state officials, which led to particularly serious consequences and mass
killings of Ukrainian citizens during peaceful protests between November 21, 2013 and
February 22, 2014%; on recognition by Ukraine of the jurisdiction of the International

! Charter of the United Nations and Charter of the International Court of Justice. (1945, June). Retrieved
from http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=995 010

2 Rome Statute of the International Criminal Court. (1998, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 588.

3 Ibidem, 1945.

4 Opinion of the Constitutional Court of Ukraine in the case on the constitutional petition of the President
of Ukraine to issue an opinion on the compliance of the Rome Statute of the International Criminal Court

with the Constitution of Ukraine. (2001, July). Retrieved from
http://zakon2.rada.gov.ua/laws/show/v003v710-01.
5 Constitution of Ukraine. (1996, June). Retrieved from

https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
¢ Statement of the Verkhovna Rada of Ukraine to the International Criminal Court on recognition by
Ukraine of the jurisdiction of the International Criminal Court on crimes against humanity by senior state

°
272


http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=995_010
https://zakon.rada.gov.ua/laws/show/995_588
http://zakon2.rada.gov.ua/laws/show/v003v710-01
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

Criminal Court on the commission of crimes against humanity and war crimes by senior
officials of the Russian Federation and leaders of terrorist organisations "DPR" and
"LPR", which led to particularly serious consequences and mass murder of Ukrainian
citizens'.

Thus, first of all, Ukraine needs to ratify the Rome Statute of 1998, on the basis of
which the International Criminal Court® operates, which is conditioned by the European
integration direction of Ukraine's development. However, this is only the first of the
important and urgent tasks. The next task is due to the fact that in order to implement
effective law enforcement, achieve the objectives of investigation and trial of cases of
international crimes, it is necessary to provide forensic activities. The actual "forensic
support" can be described as activities to create conditions for the readiness and
implementation of methods, tools, techniques of forensic techniques, tactics, and
methodology, based on the principles of general theory of forensics and aimed at
achieving the objectives of criminal justice. The main areas of implementation of
forensic support are technical, tactical, and methodological.

Effective investigation and trial by the International Criminal Court of cases of
international crimes requires forensic support, the use of forensic tools, methods,
techniques in compliance with international standards. The concept of "international
standards" is used in all spheres of public life and is a generalised concept that covers the
requirements for a particular field of activity, taking into account international law, the
requirements of the world community and the best foreign practices. Thus, scientists note
that today the important tasks for Ukraine is to fulfil the international obligations and to
bring the national legal system to international and European standards. The
implementation of universally recognised standards in national constitution and
legislation is achieved by enshrining the fundamental principles of cooperation in joint
agreements [14]. International standards are a source of critical information, as they
contain norms and regulations based on advances in various fields of engineering,
technology, and practical experience and recognised by consensus by representatives of
all stakeholders [15]. International standards include standards developed by an
international standard-setting body. The most famous of which is the International
Organisation for Standardisation. The International Organisation for Standardisation
(ISO) defines standardisation as an activity aimed at achieving the optimal degree of
order in a particular area by establishing provisions for general and repeated application
of existing or potential tasks [16]. For example, A.O. Poltavskyi refers to the
standardisation of the crime scene inspection. According to the author, activities on the
crime scene in accordance with international standards will improve the functioning of
government agencies and institutions in this area with the projected improvement of its

officials, which led to particularly grave consequences and mass murder of Ukrainian citizens during
peaceful protests between November 21, 2013 and February 22, 2014, No 790-VII. (2014, February).
Retrieved from https://zakon.rada.gov.ua/laws/show/790-18#Text.

! Resolution of the Verkhovna Rada of Ukraine “On Recognition of Ukraine's Jurisdiction of the
International Criminal Court on Committing Crimes against Humanity and War Crimes by Senior Officials
of the Russian Federation and Leaders of Terrorist Organizations “DPR” and “LPR”, which Lead to
Serious Consequences and Mass Murder of Ukrainian Citizens” No 145-VIII. (2015, February). Retrieved
from https://zakon.rada.gov.ua/laws/show/145-19#Text.

2 Charter of the United Nations and Charter of the International Court of Justice. (1945, June). Retrieved
from http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=995 010
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quality, increase the confidence of international partners in the investigation of cross-
border crimes and provide impetus to update forensics [17]. Compliance with
international standards is also relevant for certain areas of forensic support, in particular,
technical.

Technical and forensic support of criminal proceedings should be in line with the
best foreign practices. For example, 3D scanning technologies have become part of the
daily practice of law enforcement agencies of leading world countries. Such forensic
support is necessary for law enforcement agencies in Ukraine. Scanning creates a three-
dimensional image with the ability to freely change the angle, which can be saved on any
digital media. The software included with the scanner is able not only to visualise three-
dimensional images of the scanned area, but also to arbitrarily change the position of the
viewpoint. This creates a virtual three-dimensional view of the crime scene of the
incident, in particular different views from different points, and then analyses the
situation in detail. With the help of the scan results, the investigating bodies have the
opportunity not only to "return" to the crime scene to determine the location of certain
objects after the inspection, but also to study the traces in more detail [18]. This image
can be used during forensic examinations, in the trial process, etc. According to Yu.Yu.
Orlov, the use of laser scanning to capture the situation at the crime scene complies with
the Criminal Procedure Legislation of Ukraine. Laser scanning is a promising method of
capturing the situation at the crime scene. Media with recording of laser scan results
should be attached to the protocol of investigative action in the form of appendices.
Subsequently, these carriers can be used when procuring evidence [19].

One of the progressive achievements is the use of videoconferencing technology in
criminal proceedings. This technology has a wide scope of use, because the procedural
actions in the mode of videoconferencing are carried out both during the pre-trial
investigation and trial. Videoconferencing is used in criminal proceedings both within the
state and in international cooperation. The actual forensic support for the conduct of
procedural actions in the videoconference mode requires the development of uniform,
internationally unified approaches regarding the legal framework, technology,
organisation, tactics of conduct, and staffing.

Modern databases of law enforcement agencies and international organisations
provide information and reference support for investigations and trials, provide a search
for missing persons and suspects in crimes. In the context of the investigation and trial of
cases of international crimes, it is important to use the main databases of information
maintained by Interpol: "Persons", "Database of stolen vehicles", "Database of DNA
profiles", "Database of fingerprints" etc. [20; 21]. Forensic examinations in criminal
proceedings must comply with international standards (ISO / IEC17025: 2006). In this
case, the standards of forensic activity are enshrined in the methods of expert research,
which are, conditionally, programmes for solving expert problems, a list of consecutive
operations [22]. Standardisation of forensic support should be understood as an activity
to achieve optimal ordering of forensic activities by unifying the regulatory and
methodological support of expert research. Given the beginning of work in this direction
in Ukraine, it is important to understand that standardisation is a continuous process, and
involves the development of new standard methods with the emergence of new types of
expertise [23]. As noted by N.V. Nestor, of particular relevance is the unification of
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examination methods and the harmonisation of forensic expertise in Ukraine with the
relevant international standards in this area, in particular, with the requirements of the
European Network of Forensic Science Institutions (ENFSI) [23].

In the case of tactical support of investigation and trial of international crimes,
attention is paid to the conduct of procedural actions with the use of modern tactics and
their complexes. In turn, the methodological support of the crime investigation is aimed
at developing the most effective forensic recommendations that will ensure the
achievement of the objectives of criminal proceedings. Thus, the next urgent task is to
develop a methodology for the investigation of international crimes and judicial
consideration by the International Criminal Court of cases of international crimes. This
forensic methodology is characterised by a number of features, in particular, it should
cover the interaction of law enforcement agencies, individual entities both within the
state and at the international level. The issue of application of measures of international
cooperation in accordance with certain directions [24], as well as new forms of
international cooperation, for example — "secret investigations" is relevant [25].

An important aspect of the study is the creation of international investigative teams
and the settlement of forensic support for their activities. According to Art. 19 of the UN
Convention against Transnational Organised Crime of 2000, in connection with cases
that are the subject of investigation, prosecution or trial in one or more participating
States, the competent authorities concerned may establish bodies to conduct joint
investigations (subject to the conclusion of appropriate agreements or arrangements)!.
According to p. 1-2 of Art. 20 of the 2001 Second Additional Protocol on the European
Convention on Mutual Assistance in Criminal Matters in 19592, a joint investigation
team may be established in cases when: a) the investigation of a crime by a Party requires
complex investigative activities involving other Parties; b) Several Parties conduct
investigations of crimes, the circumstances of which require the possibility of
coordinated, concerted action in the territory of the parties concerned. Any interested
Party may request the establishment of a joint investigation team, and the request should
include proposals for the composition of the team. The team is established in one of the
Parties where the investigation is expected to take place®. The Law of Ukraine "On
Ratification of the Second Additional Protocol to the European Convention on Mutual
Assistance in Criminal Matters"* of 2011 stipulates that in Ukraine the body that decides
on the establishment of a joint investigation team is the Prosecutor General's Office of
Ukraine (p. 10). These provisions are provided in Part 2 of Art. 571 of the Criminal
Procedure Code of Ukraine’. The establishment and operation of international joint

! United Nations Convention against Transnational Organized Crime. (2000, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 789.

2 European Convention on Mutual Assistance in Criminal Matters. (1959, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 036#Text.

3 Second Additional Protocol to the European Convention on Assistance in Criminal Matters. (2001,
November). Retrieved from https://zakon.rada.gov.ua/laws/show/994 518#Text.

4 Law of Ukraine No 3449-VI “On Ratification of the Second Additional Protocol to the European
Convention on Mutual Assistance in Criminal Matters”. (2011, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/3449-17#Text.

5 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.
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investigation teams is a progressive step of the world community in the fight against
international crime. This measure allows to increase the efficiency of investigation and
trial of international crimes, to optimise the implementation of measures of international
cooperation in criminal proceedings. Under the conditions of the investigation by the
joint investigation team, the efficiency of cooperation between the representatives of the
competent authorities of foreign states, in particular increases. After all, the differences
between the legislation and the practice of its implementation by foreign states are
significant, and it is often difficult for the competent authorities to agree on the procedure
for objective and subjective reasons. The provisions of international law regulating
interstate relations on a global or regional scale are partially devoted to the settlement of
the outlined issues. However, despite the importance of such regulation, it is necessary to
be guided by other sources of law, in particular, national legislation. The activities of
international joint investigation teams should be implemented in a coordinated manner. It
is a question of interaction of competent bodies of the states, their separate divisions and
employees: investigators, operational workers, experts, the prosecutors carrying out the
set tasks. Clarification of procedural, organisational, forensic features of such interaction
is important in practice and requires in-depth study.

Given the progressive nature of legislation, it should be noted that Ukraine's
practical experience on this issue requires improvement. Moreover, the events in eastern
Ukraine on July 17, 2014, namely the crash of an MH17 airliner of Malaysian airlines, as
a result of which 298 people from different countries were killed, led to unification in the
fight against the common evil, creation of the Joint Investigation Team (JIT). It included
representatives from Australia, Belgium, Malaysia, the Netherlands, and Ukraine, as well
as International Civil Aviation Organisation (ICAO), the European Organisation for the
Safety of Air Navigation (Eurocontrol), the International Criminal Police Organisation
(Interpol), and the European Police Office (Europol), The European Aviation Safety
Agency (EASA), etc. From the Ukrainian side, employees of the General Prosecutor's
Office of Ukraine, the Kyiv Scientific Research Institute of Forensic Expertise, and other
competent bodies were involved.

In September 2016, this investigative team announced the preliminary results of its
work. The official report of the International Investigation Team on flight MH17 states that
for a long period of time, between 100 and 200 investigators and experts participated in the
investigation as part of the Joint Investigation Team. In two years, the contents of dozens
of containers containing thousands of fragments have been carefully analysed. 1448 of
these fragments were added into the database as material evidence. 60 requests for legal
assistance were sent to more than 20 countries. Twenty different weapon systems have
been studied. Five billion pages of the Internet have been recorded, the content of which is
considered for significance for the investigation. A thorough study and recording of half a
million of video and photo materials was conducted, and more than 200 witnesses were
interrogated. In addition, 150,000 recorded telephone conversations were listened to, the
content of which was summarised and analysed. In this regard, more than 3,500 of these
wiretapped telephone conversations were fully and carefully recorded, translated and
studied. All of this is documented in more than 6000 protocols. The Joint Investigation
Team (JIT) investigated a number of versions. Attracting experts and conducting expert
examinations was of great importance. It was due to forensic examinations that it was
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established that the MH17 airliner was shot down by a 9M38 missile. In addition to
forensic examinations, the so-called simulation modelling was carried out, which involved
the explosion of a combat unit and an entire missile in conditions specially prepared for
testing, performed by a group of forensic experts from countries belonging to the JIT. The
investigation identified individuals who may be involved in criminal acts against the
MH17 airliner or transportation of the anti-aircraft complex BUK [26]. On March 9, 2020,
the court hearing on the MH17 case began in the Netherlands. The trial was taking place in
a country whose citizens were made up the majority of passengers of the Malaysian
Airlines aircraft, following a procedure under the laws of the Kingdom of the
Netherlands [27], although the issue of transferring the case to the jurisdiction of the
International Criminal Court has been discussed [28].

It is obvious that it is impossible to establish the circumstances of the crime without
proper forensic support and the formation of methods of investigation and trial of cases of
international crimes. According to empirical sources, Ukraine has faced a number of
difficulties related to the organisation of the investigation, the tactics of procedural actions,
the involvement of specialists and the conduct of examinations as part of an international
joint investigation team. Thorough developments are required in this direction. Another
feature of the forensic methodology of investigation and trial of international crimes by the
International Criminal Court is the involvement of a wide range of entities that can collect
information about the event. First of all this refers to law enforcement agencies of the state,
which conduct investigations of crimes in accordance with the provisions of national law.
However, other entities — non-governmental organisations, activists, volunteers — can also
collect and transmit information to the Prosecutor's Office. It is important that on the basis
of the received data, the International Criminal Court also conducts its own investigation.
Directly during the trial, only the International Criminal Court has the power to declare
certain evidence admissible or inadmissible, and in general to recognise or reject any
information as evidence.

It should also be noted the participation of the International Humanitarian Fact-
finding Commission. The Commission is a permanent, independent mechanism for
investigating violations of international humanitarian law committed in both international
and non-international armed conflicts. The activities of the Commission reflect the
humanitarian and non-political nature of legal norms on the protection of victims of armed
conflict [3]. The International Humanitarian Commission may investigate violations of
international humanitarian law during armed conflicts between states [3]. The investigation
is being conducted by a chamber of seven members of the Commission who are not
nationals of the states participating in a conflict. The Commission may invite the parties to
provide evidence within a fixed period of time, and the Commission may conduct its own
investigation, including on the spot, by questioning witnesses. Chamber members can split
up and conduct simultaneous investigations in different regions. The Commission shall
report the findings to the states accused of the offenses, which shall have the right to
challenge the evidence provided. The report shall be confidential, but the Commission may
decide to make it public at the request of the parties to the conflict or if it considers that no
action is being taken to put an end to the offenses. The Commission is not a judicial body,
so it merely communicates the results of the investigation to stakeholders and considers
measures to be taken to help restore respect for international humanitarian law [3].
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The range of subjects involved in the investigation and trial of cases of
international crimes has been expanded to ensure interaction and the application of
measures of international cooperation between the competent authorities of foreign
states, international, public organisations, individual citizens, in order to establish the
circumstances of the committed international crime. Considering that, according to the
Constitution of Ukraine, "current international agreements, the binding nature of which
has been approved by the Verkhovna Rada of Ukraine, are part of the national legislation
of Ukraine" (p. 1, Art. 9)!, and the provisions of the Criminal Procedure Legislation of
Ukraine are provisions international treaties, the binding nature of which was approved
by the Verkhovna Rada of Ukraine (p. 2 of Art. 1 of the CPC of Ukraine?), an important
task of Ukraine is the ratification of the Rome Statute, as well as further implementation
of its provisions to national law and law enforcement practice. This will provide a legal
basis for investigation and trial by the International Criminal Court of cases of
international crimes that encroach on the interests of Ukraine.

The effective investigation and trial of international crimes by the International
Criminal Court depends to a large extent on the forensic support of these activities in
accordance with international standards. The implementation of forensic support is carried
out in accordance with the technical, tactical, and methodological areas, both within the state
and at the international levels. It is necessary to develop a forensic methodology for the
investigation and trial of international crimes by the International Criminal Court. The
methodology of crime investigation offers the most effective methods and means of activity,
based on the use of data on typical investigative situations, systems of standard versions,
complexes of investigative actions, law enforcement intelligence operations, etc. The
development of a methodology for investigating international crimes is an urgent
requirement of the time, because it is necessary to ensure the achievement of the objectives
of criminal proceedings against international crimes committed on the territory of Ukraine.
Thus, in September 2015, Ukraine submitted to the International Criminal Court a Statement
recognising the Court's jurisdiction over all crimes (primarily crimes against humanity and
war crimes) committed in Ukraine since the beginning of the Russian military aggression
against Ukraine. The statement must be of indefinite period.

The General Prosecutor's Office of Ukraine has prepared materials confirming the
commission of crimes against humanity and war crimes by militants in Donbass and
officials of the Russian Federation. They can become an evidence base in the
International Criminal Court [29]. In a 2018 report, the Office of the Prosecutor of the
International Criminal Court noted that among the alleged crimes committed in Crimea
and Donbas are murder, torture, sexual and gender crimes, forced conscription into the
armed forces of the occupying state, violation of the right to a fair trial, illegal
imprisonment, seizure of property, etc. The Prosecutor's Office is currently conducting a
preliminary study of the situation. The state of investigation and trial of criminal cases
concerning these crimes, which were carried out by law enforcement agencies of
Ukraine, is assessed. According to the Office of the General Prosecutor, the Prosecutor's

! Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

2 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.
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Office of the International Criminal Court is currently considering 14 information reports
on serious violations of international humanitarian law in the temporarily occupied
territories of Crimea and Donbas: premeditated murder, torture, deportation or forced
displacement of the population, intentional directions of attacks against civilians and
civilian objects [30; 31].

CONCLUSIONS

The listed above and other circumstances eloquently testify to the need to form a
comprehensive forensic methodology for the investigation and trial of international
crimes by the International Criminal Court. Forming the specified technique, it is
necessary to be guided by work of V.A. Zhuravel, which characterises a separate forensic
methodology as an information and cognitive model, which reflects a set of methods,
tools, techniques, and recommendations of a typical nature, set out in descriptive form
for the rational organisation of the process of collecting, evaluating and using evidence of
specific and investigating various criminal manifestations and judicial review of criminal
cases. It covers not only a system of methods, techniques, and tools, but also
recommendations to the investigator and judge on the most optimal, rational organisation
of the investigation of certain types of crimes and the trial of criminal cases.

It is the forensic methodology that should form a kind of "algorithm" for the basics
of investigation and trial of international crimes by the International Criminal Court,
taking into account high international standards and practices of the world's leading
states. This methodology should include the following elements: forensic characterisation
of an international crime; a typical list of circumstances to be established; a typical
algorithm of procedural actions and other measures at each stage of the investigation;
tactics of carrying out separate procedural actions, tactical operations; features of the use
of special knowledge; organisation of interaction of representatives of law enforcement
agencies, including at the international level; attracting the help of citizens and non-
governmental organisations, using the opportunities of the media, etc. Particular attention
should be paid to the methodology of judicial review of international crimes by the
International Criminal Court, taking into account its specifics.
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Muxaiino Banepiitopnu lllenitbko

Kageopa kpuminanvrnoco npasa
Hayionanvnuii ropuouunuii ynisepcumem imeni Apociasa Myopozco
Xaprkie, Ykpaina

A0 NPOBJIEMH ®OPMYBAHHA CTPYKTYPU TA
KIIACUPIKAIIIN KPUMIHAJIBHOI ITOJIITUKHU

AHoTaunisi. Hassnicmv  pizwux nioxodié 6 pO3YMIHHI KPUMIHANLHOL nomimuku ma il
CNIBBIOHOUIeHH. 3 NOMMUYHUMU MA CMPAMEIYHUMU KAMe20piMU HAYK  KPUMIHATIbHO-
npasoB8oco YUKy NOBepmarons 00 OHOBNIEHHS NIOX00I8 U000 OPMYBAHHI CIMPYKMYPU Ma 8UI6
KPUMIHANbHOT noaimuku. 3 02710y HA AKMyanbHICMb OaHOI MeMamuku Cmammsi Npucesyend
po3ensdy npodaemu (popmy8aHHs CmpyKmypu ma Kiacugixayiti kpuminanvhoi noximuxu. /s
Yb020 ABMOP 36ePHYBCS 00 HAVK KPUMIHATLHO-NPABOBO2O YUKTY A HAAGHUX 8 HUX OO0CTIOMNHCEeHb
w000 NONIMUYHO20 MA CMPAME2iUHO20 NIOX00i8 ¥ NPOMUOIL KPUMIHATbHUM NPAGONOPYUICHHAM
(3nouunnocmi). Lle naoano mooicnusicms upobumu 1ACHUL NIOXI0 WOOO BUSHAYEHHSL eIeMEHMHOL
CIMPYKMYpu KPUMIHATbHOL ROTEMUKY, Wo cKiaoaemocs i3: 1) npeomema, memu, memooy, NPUHYunie
ma ii cnoxcugayis; 2) 3acobis, 06cmanosku ma npoghecivinux yyacHuxis ii peanizayii. Taxooc 6y710
HAOAHO Kiacugikayii KPUMIHATbHOT ROIMUKY «30 8EPMUKALIIOY Md «HA NIOCMASE KPUMIHAIbHO-
npasosoi  kiacugixayii  KpUMIHAIbHUX npagonopyuieHvb 3a 00 'exkmomy. [lodin  KpuminanbHoi
NOMMUKY HA 6UOU OQ03601UE 6KA3AMU HA CNIGBIOHOUWEHHS KDUMIHAILHO-NPABOBOI, KPUMIHAILHO-
BUKOHABYOL, KPUMIHATILHOI NPOYeCcyanbHOl, KPUMIHOIOSIMHOIL, MINCHAPOOHOI KPUMIHATLHOT NOIMUKY
ma KpumiHaicmuynol cmpamezii i3 ix poo0oSuUM NOHAMMAM — KPUMIHATbHOIO nojimukoro. Takoowc
BANCTUBUM € IX PO32TIA0 8 EOHOCI, WO 003601UMb chopmysamu cmpamezii, npoepamu, NiaHu ma
aneopummu nio 4ac npomudii KPUMIHATLHUM NPABONOPYULEHHAM, 00CAemU Yilell ma GUKOHAMU
3A60aHHSL HOPMAMUBHO-NPABOBUX akmig. CmpyKkmypa KpuMiHAIbHOT nOLMuKy ma Kiacugixayii
ii Ha eudu Hadae MONCIUGICMb pPO3NAHYMU Ollbll O0emalbHO CMpameiuyy Hpomudilno
KPUMIHATbHUM  NPABONOPYULEHHAM 3AC00aMU  2POMAOCLKO20 MA 0epAuCABHO20 6NIUBY HA
cucmemue pehopmys8anHs KPUMIHAIbHOL ocmuyii ma il opeauieé Ha 8i00aieHy Nepcnekmus).
Bcmanoenenna edunux nioxodieé w000 po3yMIHHA KPUMIHAAbHOI ROMIMUKU ceped HAYKO8YI8 y
cghepi HayK KpUMIHATLHO-NPABOBO20 YUKTY HAOAE MOXNCAUGICMb il cihopmyeamu sKk HAyKy abo
Midiceany3esuti ma MidcOUCYUNTIHAPHUL ITHCIMUMYM 3 8i0N08IOHOI0 CIMPYKMYPOIO.

KirouoBi ciioBa: npuHIMT 3aKOHHOCTI, KPUMIHATIICTUYHA CTPATETisl, KPUMiIHATBHO-IIPABOBOBUI
LUK, KpUMiHAJIbHO-BUKOHABYA TIOTITHKA.
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Yaroslav Mudryi National Law University
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TO THE PROBLEM OF STRUCTURE AND CLASSIFICATIONS OF
CRIMINAL POLICY FORMATION

Abstract. The existence of different approaches in the understanding of criminal policy and its
relationship with the political and strategic categories of sciences of the criminal law cycle return to
the renewal of approaches to the formation of the structure and types of criminal policy. Given the
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relevance of this topic, the article is devoted to the problem of forming the structure and
classifications of criminal policy. To do this, the author turned to the sciences of the criminal law
cycle and their existing research on political and strategic approaches to combating criminal
offences (crime). This provided an opportunity to develop their own approach to determining the
elemental structure of the criminal policy, conmsisting of: 1) the subject, purpose, method,
principles and its consumers; 2) means, environment and professional participants in its
implementation. Classifications of criminal policy ‘“vertically” and “based on criminal law
classification of criminal offences according to an object” were also provided. The division of
criminal policy into types allowed to indicate the relationship between criminal law, criminal
executive, criminal procedural, criminological, international criminal policy and criminalistics
strategy with their generic concept — criminal policy. It is also important to consider them in
unity, which will form strategies, programs, plans and algorithms in combating criminal
offences, achieve goals and meet the objectives of regulations. The structure of criminal policy
and its classification into types provides an opportunity to consider in more detail the strategic
counteraction to criminal offences by means of public and state influence on the systemic reform
of criminal justice and its bodies in the long run. Establishing common approaches to
understanding criminal policy among scientists in the field of criminal law provides an
opportunity to form it as a science or interdisciplinary and interdisciplinary institution with an
appropriate structure.

Keywords: principle of legality, criminalistics strategy, criminal law cycle, criminal executive
policy.

INTRODUCTION

According to the “narrow” understanding, criminal policy is an interdisciplinary institute
of sciences of the criminal law cycle. According to the “broad” understanding, criminal
policy is a separate science of the criminal law cycle, which continues to take shape (with
its subject, method and system). Given the possibility of formulating strategic objectives
of the sciences of the criminal law cycle, it is necessary to distinguish the following types
of criminal policy (vertically): 1) criminal law policy; 2) criminal executive policy; 3)
criminal procedural policy; 4) criminological policy; 5) criminalistics strategy. In the
author’s opinion, in this context it is necessary to add “international criminal policy” [1;
2], which will take place during the joint efforts of several states in the strategic fight
against crime by means of their interstate influence (in the long run).

In fact, the unity of these types of criminal policy is its structure. This view is
supported in some scientific studies [2; 3]. However, such types of criminal policy are
sometimes referred to as elements or components [2; 4; 5]. It is clear that such an
approach is based on attempts to use a synonymous approach “criminal policy” is equal
to “criminal law policy”, and such a “criminal policy” is an element of “policy in the
fight against crime”. It is obvious that with such an approach there is a terminological
“confusion” and the types of criminal policy (or policy in the field of combating crime)
become its elements.

The problem of forming the structure of criminal policy was addressed by
V.I. Borisov [4], P.L. Fris [6], E.V. Epifanov [7], M.I. Panov [8], N.P. Kirillova [9],
A.Vilks [10], M. Ambroz [11], A.H.G. Suxberger [12], C. Cobté-Lussier [13],
E. Knackmuhs [14], A. Dukalskis [15], J. Lobato [16] and others. V.I. Borisov and
P.L. Fris paid particular attention to the study of criminal policy in general and the
definition of its elemental structure [4; 6]. At the same time, the existence of different
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approaches in understanding criminal policy and its relationship with the political and
strategic categories of sciences of the criminal law cycle return to the renewal of
approaches to the formation of the structure and types of criminal policy. Establishing
common approaches to understanding criminal policy among scientists in the field of
science of the criminal law cycle will provide an opportunity to form it as a science or
interdisciplinary institution with an appropriate structure.

The purpose of the study is the formation of (elemental) structure and
classifications of criminal policy. To do this, the author turned to the sciences of the
criminal law cycle and their existing research on political and strategic approaches to
combating criminal offences (crime).

1. MATERIALS AND METHODS

To achieve the outlined goal, the author used the methods of logic (analysis and
synthesis, induction and deduction, analogy) during the construction of the article,
establishing trends in criminal policy; formal-logical method — during the formation of a
range of regulations that are necessary for the study of legislation; comparative-legal
method — when comparing the achievements of the sciences of the criminal-legal cycle
and enshrining these achievements in regulations, historical-legal — when establishing the
historical prerequisites for the formation of criminal policy.

The use of analysis and synthesis, induction and deduction allowed the author to
construct the article logically by dividing it into two blocks (problems of forming the
structure of criminal policy and forming the structure of criminal policy in connection
with the study of its classifications), as well as to form an introduction, materials,
methods and conclusions. During the study, the author analysed and compared the
concepts of criminal and criminal law policy, formed a conclusion about their
dissimilarity, thus rejecting the use of analogy in this part. The use of induction and
deduction provided an opportunity to form a position on the structure and classification
of criminal policy, as well as trends in criminal policy. The formal-logical method was
used during the study of the Criminal, Criminal Procedure, Criminal-Executive Codes of
Ukraine, as well as the Rome Statute of the International Criminal Court, which allowed
to demonstrate the real state of criminal policy in Ukraine and the necessity to change it
in the future.

The comparative law method was used to compare the levels of formation of
criminal policy within the implementation of the provisions of criminal, criminal
procedure, criminal executive law, criminology and criminology. The use of this method
demonstrated the difficulty of the transition from the law-making level to the law-
enforcement level, from the formation of the idea to its implementation. The historical
and legal method was used in establishing the historical preconditions for the formation
of criminal policy. This is especially true of the transition of research from the 19th
century to the 20th century, because it is in this period of time the rapid development of
criminal law and change in its subject were recorded. In fact, at this time criminalistics,
criminology and forensics with their methodological apparatus formed. This approach led
to certain oblivion in criminal law about criminal policy (as a separate institution or
science) or its identification with criminal law policy, which is impossible given the
formation of policies and strategies within other sciences of the criminal law cycle.
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2. RESULTS AND DISCUSSION

2.1 Problems of forming the structure of criminal policy

Taking into account the existence of different approaches to understanding criminal
policy and trying to identify it with “state policy to combat crime” or “criminal law
policy” creates a terminological “confusion” that can be overcome only by developing
common approaches to understanding it. Attempts to develop approaches that differ from
the synonymous use of types and elements of criminal policy have recently begun to
appear in the scientific literature. Thus, in the author’s opinion, it is necessary to support
the position of those scholars who are trying to put a slightly different meaning in
understanding the elements of criminal policy. For example, E.V. Epifanov points out
that the elements of criminal policy should be considered the concept of criminal policy,
its goals, objectives, factors influencing its content, levels of implementation of criminal
policy [7]. L.A. Aleksandrova points to the “amnesty of capital” as an element of
“criminal policy to ensure economic security” [17]. In certain policies in connection with
the study of criminal justice, E. Fairchild and W. Webb pointed to its subject and the
persons to whom it applied [18]. It should be noted that similar approaches can be traced
in the earlier works of well-known specialists in criminal law (F. von Liszt [19], P.A.
Feuerbach [20] and M.P. Chubinsky [21]).

In the presence of such different positions on the understanding of the elements of
criminal policy, it is necessary to indicate that they are indeed in some way traced in the
existing definitions of criminal policy. The existing definitions of criminal policy
combine the following elements: 1) conceptual idea (core), which is necessary in the
formation of the subject; 2) the goal (task) that must be achieved during the
implementation of this idea; 3) methods and means of implementing such an idea; 4)
participants in the implementation of such an idea; 5) consumers of this idea. In addition,
the principles of criminal policy and the factors influencing its content are added. In the
author’s opinion, it is the unity of these elements that can fill the content of criminal
policy and this is what should be taken in the formation of criminal policy in any area
that is planned to be reformed in the long run, in order to combat criminal offences.

Thus, criminal policy, in the author’s opinion, includes the following elements:

1) the subject of criminal policy — the field of scientific knowledge about the causes
and consequences of criminal offences, which are aimed at strategic counteraction to this
phenomenon through the systematic reform of criminal justice in the long run;

2) the purpose of criminal policy — strategic counteraction to criminal offences
through the systematic reform of criminal justice in the long run;

3) the method of criminal policy — a set of techniques and methods by which public
relations are regulated, which are part of the subject of criminal policy;

4) principles of criminal policy — “the principle of legality, the principle of equality
before the law, the principle of democracy, the principle of justice, the principle of
humanism, the principle of inevitability of responsibility, the principle of scientific criminal
policy” [8] and other principles inherent in its types according to criminal law cycle which
are involved in the strategic counteraction to criminal offences in a particular area;

5) means of implementation of criminal policy — this is what is used to implement
criminal policy. In this context, it is important to adopt a legal act that is able to
implement it (for example, the Law of Ukraine, the Presidential Decree, an international
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convention or agreement). Such a legal act may regulate a separate area of combating
criminal offences (corruption, organised crime, justice, etc.) or may be adopted as a
whole, and in some respects indicate the reform of various areas of activity. It is also
important to implement these regulations that already requires the adoption and
implementation of specific plans (enforcement);

6) a situation of the implementation of criminal policy — a situation within which
the criminal policy is implemented in the relevant field. Assessment of such a situation is
important because it establishes the purpose and means of its implementation, methods
and techniques of combating criminal offences, the range of professional participants in
criminal policy and its consumers;

7) professional participants in the implementation of criminal policy — entities that
are professionally engaged in law-making and law enforcement processes and on which
its implementation depends. Such persons include representatives of the state and the
public who influence the reform process and, accordingly, directly reform the criminal
justice authorities;

8) consumers of criminal policy (vector of direction) — persons to whom the action
of criminal policy is directed. Given the purpose of “strategic counteraction to criminal
offences”, the persons to whom it applies are members of society who have found
themselves in a criminal environment or are already in it. Thus, it is important to reduce
the number of such persons in the state and society.

2.2 Formation of the structure of criminal policy in connection with the study of its
classifications

The essence of criminal policy is filled not only with its elements but also with the
content of its types, as the classification distribution is carried out according to the
philosophical approach of the ratio of the whole and its parts. Aristotle, based on the
study of this philosophical category, in this regard noted that the consideration of the
existing as such and what belongs to it as such, is the subject of one science, and that the
same science considers not only in essence but also that is in them — as... in relation to
the previous and next, genus and species, whole and separate and all other similar
definitions [22]. Criminal policy and criminal law policy in this sense should be
distinguished, not identified, as is popular, unfortunately, among specialists in the field of
criminal law [23]. Criminal law policy should solve problems in the formation of the
tasks of criminal law; principles of criminal law; strategies for changing it; the number of
types of punishments and their understanding; purposes of punishment, release from
criminal liability, punishment and its serving. The primary task of criminal law policy is
the strategic (long-term) impact on criminal law through accurate knowledge of the cause
and effect of a criminal offence. Thus, certain elements of criminal law policy are already
reflected in the Constitution and the Criminal Code (hereinafter — the CC of Ukraine, the
CC) of Ukraine. Contents of Art. 1 of the Criminal Code of Ukraine “Tasks of the
Criminal Code of Ukraine”!; Art. 2 of the Criminal Code of Ukraine “Grounds for
criminal liability” (in terms of the formation of general criminal law principles — non bis
in idem; omnis indemnatus pro innoxis legibus habetur)'; Art. 50 of the CC of Ukraine
“The concept of punishment and its purpose”!, etc. Formulating the tasks of the CC of

! Criminal Codex of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14
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Ukraine, the legislator defined them in Art. 1 of the Criminal Code of Ukraine as “legal
provision of human and civil rights and freedoms, property, public order and public
safety, environment, constitutional order of Ukraine from criminal offences, ensuring
peace and security of mankind, as well as prevention of criminal offences”!. Thus,
criminal law policy is unlikely to go beyond the existing strategic perspectives of “legal
support”, which usually significantly narrows the concept compared to the concept of
criminal policy. It is necessary to remember that criminal law policy is also influenced by
international agreements, conventions, strategic development of the state and public
attitude to such changes. For example, the Law of Ukraine “On Amendments to Certain
Legislative Acts of Ukraine Concerning the Implementation of the Action Plan on Visa
Liberalization by the European Union for Ukraine Concerning Liability of Legal
Entities”! of April 15, 2014 in the Criminal Code of Ukraine actually introduced criminal
liability. legal nature) of legal entities.

Analysis of the provisions of the Criminal Executive Code (hereinafter — CEC of
Ukraine, CEC)? of Ukraine allows concluding about the content of criminal executive
policy and the attitude of the legislator to this problem. Thus, Art. 1 and 2 of the Criminal
Procedure Code of Ukraine set out the purpose and objectives of criminal executive
legislation. The purpose of this legislation is to protect the interests of the individual,
society and the state by creating conditions for correction and re-socialisation of convicts,
prevention of new criminal offences by convicts and others, as well as prevention of
torture and inhuman or degrading treatment of convicts. At the same time, in the context
of protection of the interests of a person, society and the state, there is no indication of
the protection of which person is in question — criminally illegal or one who has suffered
from a criminal offence. There are also no indications that there is a necessity to appeal
not only to certain principles of execution of punishment, summarised in the list, but to
the “criminal person”. C. Lombroso draws attention to this — “there is an even more
important subject of study — it is also interesting for the prison authorities and in general
for those who use punishment; I'm talking about the study of a criminal... I mean the
interesting observations in Zwickau, which indicated that criminals should be treated
according to the individuality of each of them and applied to their character if any
satisfactory results are needed” [24]. G. Aschaffenburg is even more categorical in
relation to the goals set in the penitentiary sphere — “the seriousness of punishment is
incompatible with the purely formal execution of a sentence; it is necessary to bring a
convict to awarness that he himself can fix an offence committed by him by self-
correction; if he is unable to do so, he must suffer in order to relieve the whole society of
suffering.” [25] That is why the connection between criminal law and criminal executive
policy is important — criminal law policy formulates the purpose of punishment, which
affects the formation of the purpose of all criminal law legislation (see: Part 2 of Article
50 of the CC of Ukraine® and Part 1 Article 1 of the CEC of Ukraine*). Probably because

' Law of Ukraine No 314-VII “On Amendments to Certain Legislative Acts of Ukraine Concerning the
Implementation of the Action Plan on Visa Liberalization by the European Union for Ukraine Concerning
Liability of Legal Entities” (2014, April). Retrieved from https://zakon.rada.gov.ua/laws/show/314-18

2 Criminal Executive Code of Ukraine. (2003, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/1129-15

3 Criminal Codex of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14

4 Criminal Executive Code of Ukraine, op. cit.
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of this Part 2 of Art. 1 of the CEC of Ukraine® mentions the legal status of convicts,
guarantees of protection of their rights, interests, responsibilities, the procedure for
applying measures of influence to them, etc. At the same time, the CEC of Ukraine does
not contain the necessary instructions on monitoring the implementation of these tasks,
which with the proclamation of this goal and objectives makes them only ideal models
without a mechanism for achieving them. In this case, it can be concluded about the
subject formation of criminal executive policy, which produces goals, objectives,
principles, guidelines for the system of criminal executive law to protect the rights,
freedoms and interests of convicts, victims and other stakeholders.

Of particular interest is the consideration of problems related to criminological
policy. A.P. Zakalyuk, pointing out the main problems of criminology in the first decade
of the 21st century, identified the challenges facing this science and ways to implement
them. One of such vectors was identified — the development of a modern strategy to
combat, primarily organised, economic, related to corruption, drug trafficking, violent
crime, including ‘“commissioned”, selfish and violently selfish, as well as among
previously convicted and minors [26]. Thus, taking into account the tasks criminology
facing, it is also possible to raise the question of the existence of a single vector for the
sciences of the criminal law cycle, common goals and objectives, as well as strategies to
combat crime (criminal offence). That is, in the context of criminal policy, it is about
criminological policy (strategy). This approach is confirmed in the activities of
international institutions. For example, the holding of United Nations Congresses has led
to the implementation of crime prevention and criminal justice policies. On the agenda of
the Thirteenth UN Congress on Crime Prevention and Criminal Justice, successes and
challenges in implementing a comprehensive policy in crime prevention and criminal
justice strategy to promote the rule of law at the national and international levels and
support sustainable development were highlighted [27]. Therefore, in the context of
criminal policy in the field of justice, it can be said about the existence of criminological
policy, which should meet international standards for crime prevention and be enshrined
at the national level in the form of regulations (strategies and plans).

Information on the content of criminal procedure policy may be disclosed by the
Criminal Procedure Code (hereinafter — CPC of Ukraine, CPC) of Ukraine (for example,
Article 2 “Tasks of criminal proceedings”, Chapter 2 “Principles of criminal
proceedings” (which collected the principles of criminal procedure — Articles 6-29 of the
CPC of Ukraine, etc.)!. The tasks of criminal proceedings are the protection of the
individual, society and the state from criminal offences, protection of the rights, freedoms
and legitimate interests of participants in criminal proceedings, as well as so that
everyone who commits a criminal offence is prosecuted to the extent of their guilt, no
innocent person is accused or convicted, no person is subjected to unreasonable
procedural coercion, and every participant in criminal proceedings is subject to due
process of law. The list of tasks corresponds in general to criminal procedural principles
and has nothing to do with the formulation of the planned result of the application of
criminal procedure law.

! Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17
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The criminal procedural policy, which is formed by the current procedural
legislation of Ukraine, does not contain a single goal, which could be formulated as the
achievement of objective truth and the restoration of justice [28]. In addition to fixing a
single goal, the result that the individual, society and the state need for the successful
implementation of criminal procedure policy are extremely important to identify and
establish a real mechanism for achieving the goal and control of criminal justice.
Criminalistics, unlike other sciences of the criminal law cycle, traditionally and
historically uses the term “criminalistics strategy” instead of “policy”. This may be due
to the fact that criminalistics tactics are a generally accepted separate section in the
criminalistics system. At the same time, in some states the criminalistics strategy
acquires special significance, and sometimes the question of isolating a specific section
of forensics is raised [29].

It is necessary to state the high interest of scientists in the strategy in criminology
in the 21st century. Attention is drawn to the work that has emerged on this issue [30-34].
Moreover, positions on the place of criminalistics strategy in criminalistics differ. For
example, O.Ya. Baev and M.O. Baev formulated an approach according to which the
question of the emergence of a separate section of criminology called “criminalistics
strategy” [30]. The authors invest in this concept — a system of scientific provisions and
recommendations based on them to determine the professional participant in criminal
proceedings of general areas and means of using criminally relevant information, special
knowledge of identification, interaction with others and organisations, planning the
implementation of these areas to achieve the ultimate goal their professional activity [30].
In this case, in favour of the position of O.Ya. Baev and M.O. Baev, the fact points out
that in the German school of criminology criminalistics strategy has already taken a
special place [35]. O.G. Filippov, in turn also insists on the need to separate a separate
section in criminology. However, the relationship between the name “criminalistics
strategy” and its content is questioned, as the author proposes to use the term in the sense
of organising the detection and investigation of crimes [34]. There are other
understandings of criminalistics strategy. Investigating the criminalistics strategy, G.
Malewski singled out three approaches to its understanding: 1) a certain tool that
demonstrates the trends and direction of development of science; 2) an independent part
of science; 3) a kind of model or program to investigate a specific crime.

It is important to point out that the criminalistics strategy has already been formed
as a category and a separate direction. The development of criminalistics strategy as a
separate category in criminalistics has not reached the level of a separate section of
science. The criminalistics strategy also cannot be implemented in the investigation of a
specific criminal offence, as it contradicts the implementation of the criminal policy of
the state. Therefore, criminalistics strategy is a field of knowledge on combating criminal
offences by forensic means in the long run. Interesting in connection with the study of
criminalistics strategy in the structure of criminal policy is the survey of 82 judges, 86
prosecutors and 102 lawyers (The survey was conducted by the author during 2020 as
part of the Verkhovna Rada of Ukraine scholarship program for young scientists). Judges
expressed a desire for qualitative changes in the scientific and technical support of the
trial through the automation of the trial process — the development and use of special
computer programs, algorithmization of the trial (91% of respondents). Instead,
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prosecutors pointed to the need to use modern technical means to work at the crime scene
(86%) and to use photographic, video, audio, drone and other special equipment in
investigative (search) operations (52%). Lawyers took a similar (intermediate) position to
judges and prosecutors and expressed a desire to automate the process of advocacy (54%)
and the use of photo, video, audio and other special equipment in pre-trial investigation
and trial (58%). That is why the author considers it necessary for the effective
performance of functions by professional participants in the proceedings (proceedings) to
provide them with modern technical means during the pre-trial investigation and trial.
Equally important is the requirement of professional participants in the proceedings to
automate their activities. The author believes that this will provide an opportunity to
more quickly and correctly perform their inherent functions, to obtain a wide range of
technical and forensic knowledge necessary to achieve the goals and objectives of the
judiciary (proceedings). This approach will allow implementing not only the
criminalistics strategy, but also the criminal policy in general.

International criminal policy is a type of criminal policy and involves the efforts of
at least two states to strategically combat crime. Today, such activities include
participation in the ratification and implementation of international conventions, the
practical application of the rules that are implemented through them. Equally important is
participation in international governmental and non-governmental organisations that
work to combat crime, detect and investigate international crimes. A separate area of
implementation of international criminal policy is the activities of international criminal
courts. For example, the activities of the International Criminal Court (The Hague),
whose jurisdiction has been recognised in part in connection with the tragic military
events in the Autonomous Republic of Crimea and certain districts of Donetsk and
Luhansk oblasts, are important for Ukraine. Criminal law, criminal executive, criminal
procedural, criminological policy, criminalistics strategy, as well as international
criminal policy should be considered not only and not so much in the field of their own
maternal sciences, but should be considered together, taking into account the common
purpose and tasks they have in a single complex intersectoral and interdisciplinary
institute of sciences of the criminal law cycle or its separate science — “criminal policy”.

The formulation of strategic objectives of the sciences of the criminal law cycle
provides an opportunity to identify (based on the criminal law classification of criminal
offences by object) the following types of criminal policy in the field and/or against it: 1)
the foundations of national security; 2) life and health of a person; 3) the will, honour and
dignity of a person; 4) sexual freedom and sexual integrity of a person; 5) electoral,
labour and other personal rights and freedoms of human and citizen; 6) property; 7)
economic activity; 8) the environment; 9) public safety; 10) production safety; 11) traffic
safety and transport operation; 12) public order and morality; 13) circulation of narcotic
drugs, psychotropic substances, their analogues or precursors and public health; 14)
protection of state secrets, inviolability of state borders, provision of conscription and
mobilisation; 15) the authority of public authorities, local governments and associations
of citizens; 16) use of electronic computers (computers), systems and computer networks
and telecommunication networks; 17) official activity and professional activity related to
the provision of public services; 18) justice; 19) the established procedure for military
service; 20) peace, security of mankind and international law and order. Depending on
the importance of a particular area for a state and society, criminal policy may extend to
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other areas. Thus, V.I. Borisov, P.L. Fris and N.A. Savinov proposed to consider criminal
law policy in the areas of information security and anti-corruption [6; 36]. It is clear that
such a proposal is successful because it allows focusing on a broader or narrower field of
activity and can be transferred to criminal policy in general, and not just its type.

CONCLUSIONS

Thus, the structure of criminal policy and its classification into types provides an opportunity
to consider in more detail the strategic counteraction to criminal offences by means of public
and state influence on the systemic reform of criminal justice and its bodies in the long run.
Establishing common approaches to understanding criminal policy among scientists in the
field of science of the criminal law cycle will provide an opportunity to form it as a science
or intersectoral and interdisciplinary institution with an appropriate structure. The division of
criminal policy into types allowed indicating the relationship between criminal law, criminal
executive, criminal procedural, criminological, international criminal policy and
criminalistics strategy with their generic concept — criminal policy. It is also important to
consider them in unity, which will form strategies, programs, plans and algorithms in
combating criminal offences, achieve goals and meet the objectives of these regulations.

Establishing the structure of criminal policy and determining its classifications will
also allow forming strategies and plans to combat criminal offences in certain (specific)
areas. Such an approach to combating criminal offences at the level of strategic influence
on the criminal environment will make it possible to effectively implement the tasks
facing the criminal justice authorities in the timeframe that will be specified in these
regulations. A possible generalised approach to the formation of criminal policy in
certain areas is to propose its classification based on criminal law classification of
criminal offences by object (according to the sections of the Special Part of the Criminal
Code of Ukraine). At the same time, there is a tendency to study criminal law policy in
narrower or broader areas of combating criminal offences. In the author’s opinion, such
an approach can be transferred to criminal policy in general, which will allow
comprehensive and local counteraction to criminal offences at the law-making and law-
enforcement levels.
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ByJ. UepHuieBchka, 80a, Xapkis, 61002, Ykpaina
Ten./akc (057) 716-45-53 Caiit: www.pravo-izdat.com.ua
E-mail nns aBropis: verstka@pravo-izdat.com.ua
E-mail ansa 3amoBnens: sales@pravo-izdat.com.ua

CB1101TBO MPO BHECEHHS Cy0’€KTa BUIaBHUYO]I CIIPaBU
710 Iep>KaBHOTO PEECTPY BUIABIIIB, BUTOTIBHHUKIB 1 PO3ITOBCIO/IKYBaUiB
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